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15) and the regulations of the Administrative Committee of the
Federal Register {1 CFR Ch. I). Distribution is made only by the
Superintendent of Documents, . US Govemment Printing Offxce.
Washington, DC 20402,

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by act of Congress and other\Federal ‘agancy,
documents of public interest. Documents” are or; file for public
inspection in the Office:of the Federal Reglster the day before
they are published, unless earller ﬁlmg is requested by the
issuing agency. : IR I
The Federal Register will be furmshed by mall to subscribers
for $340.00 per year, or $170.00 for 6 months. .payable in
advance, The charge for individual coples xs $1 50-for each
issue, or $1.50 for each group of pages as actually bom’ld Remit
check or money order, made payable, to sthe: Stipérinfendent of

. Documents, U.S. Government Printing Offlce, Washington, DC
20402, ‘

There are no restrictions on the republlcahon of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.

How To Cite This Publication: Use the volume number and the
page number. Example: 51 FR 12345.

THE FEDERAL REGISTER
WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the’Fedérnl Register and Code of
Federal Regulations.

WHO: . The Office of the Federal Register

WHAT: Free public briefings (approxnmately 2 1/2 hours) to
~ present:
-1. The regulatory .process, with a focus on the Federal

. Register system and- the public's role in the
development of regulations.

2. The relationship between the Federal Reglster and Code
of Federal Regulations.

3. The important elements of typical Federal Regxater
documents.

4. An introduction to the finding aids of the FR/CFR
system. ’

WHY: To provide the public with access to information
' necessary to research Federal agency regulations which
directly affect them. There will be no discussion of
specific’ agency regulations.

. WASHINGTON, DC
WHEN: January 29; at 9 am.

WHERE: - Office of the Federal Register, ’
C First Floor Conference Room,
1100 L Street NW., Washington, DC.

RESERVATIONS: Mildred Isler 202-523-3517

. PORTLAND, OR
WHEN: February 17; at ¢ am.

WHERE: Bonneville Power Ad_mirlistralioh
Auditorium,

1002 N.E. Holladay Street,
Portland, OR.

RESERVATIONS: Call the Portland Federal Information -
Center on the following local numbers:
Portland 503-221-2222 ’

Seattle 208-442-0570

Tacoma 206-383-5230

" LOS- ANGELES, CA
WHEN: February 18; at 1:30 pm.

WHERE: "Room 8544, Federal Building,

o 300 N. Los Angeles Street,
Los Angeles, CA. - .

RESERVATIONS: Call the Los Angeles Federal Information
Center, 213—-894—3800 .

‘SAN DIEGO, CA
WHEN: - February 20; al‘9 am, .
WHERE: Room 2S31, Federal Building,
) _ - 880 Front Street, San Diego, CA.
RESERVATIONS: Call the San Diego Federal Information
anter, 619-293-6030
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Presidential Documents

Title 3—

The President

Proclamation 5595 of December 30, 1986

Imposition of Temporary Surcharge on Imports of Certain
Softwood Lumber Products From Canada

By the President of the United States of America

A Proclamation

1. I have determined today. pursuant to Section 301 of the Trade Act of 1974,
as amended (hereinafter “the Act”) (19 U.S.C. 2411), that the inability of the
Government of Canada to collect an export charge on exports of certain
softwood lumber products to the United States of America until at least
January 8, 1987, is unjustifiable or unreasonable and constitutes a burden or
restriction of U.S. commerce. :

2. Section 301(a) of the Act (19 U.S.C. 2411(a)) authorizes the President to take
all appropriate and feasible action to obtain the elimination of an act, policy,
or practice of a foreign government or instrumentality that 1) is inconsistent
with the provisions of, or otherwise denies benefits to the United States under,
any trade agreement; or 2) is unjustifiable, unreasonable or discriminatory and
burdens or restricts United States commerce. Section 301(b) of the Act (19
U.S.C. 2411(b)) also authorizes the President to suspend withdraw, or prevent
the application of benefits of trade agreement concessions with respect to, and
to impose duties or other import restrictions on the products of, such foreign
government or instrumentality. Pursuant to Section 301(a) of the Act, any such
actions can be taken on adiscriminatory basis solely against the foreign
government or instrumentality involved. Section 301(d)(1) of the Act {19 U.S.C.
2411(d)(1)) authorizes the President to take action on his own motion.

3. In response to the inability of the Government of Canada to collect an
export charge on exports of certain softwood lumber products to the United
States of America until at least January 8, 1987, I have decided that expedi-
tious action is required, and, pursuant to Section 301 (a), (b), and (d)(1) of the
Act, to increase temporarily the rates of duty on imports from Canada of the
softwood lumber products provided for in Appendix A to this Proclamation. I
am authorizing the Secretary of Commerce to determine when the Government
of Canada begins to collect the export charge and, when he has made that
determination, to take all necessary and appropriate steps to end the tempo-
rary surcharge I have today proclaimed.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, acting under authority vested in me by the Constitution and the
statutes of the United States, including but not limited to Section 301 (a), (b),
and (d)(1) and Section 604 of the Act (19 U.S.C. 2411 (a), (b), (d)(1); (2483), do
proclaim that:

1. Subpart B of part 1 of Schedule 2 of the Tariff Schedules of the United States
is modified, with respect to products of Canada imported into the United
States by adding an additional duty of 15 percent ad valorem to those
products listed in Appendix A to this Proclamation. These changes shall be

- effective with respect to articles entered, or withdrawn from warehouse. for

consumption on or after December 31, 1986.

2. The Secretary of Commerce is hereby authorized to terminate the temporary
increase in the rates of duty on the articles subject to this Proclamation upon
publication in the Federal Register of his determination that such termination
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is justified by actions taken by the Government of Canada with respect to this
matter. : .

IN WITNESS WHEREOF, I have hereunto set my haﬁd this thirtieth day of .
December, in the year of our Lord nineteen hundred and eighty-six, and of the
Independence of the United States of America the two hundred and eleventh.

Appendix A ' . K

Softwood lumber, rough, dressed, or worked (including softwood flooring classifiable as lumber,
but not including siding and molding), as classified under items 202.03 through 202.30, inclusive of
the Tariff Schedules of the United States (1986); :

Softwood siding (weatherboards or clapboards), not drilled or treated, as classified under items
202.47 through 202.50, inclusive of the Tariff Schedules of the United States-(1986);

Softwood lumber and softwood siding, drilled or treated; edge-glued or end-glued softwood not
over 6 feet in length or over 15 inches in width, whether or not drilled or treated, as classified
under items 202.52 and 202.54 of the Tariff Schedules of the United States (1986);

Softwood flooring, whether in strips, planks, blocks, assembled sections or units, or other forms,
and whether or not drilled or treated {except softwood flooring classifiable as lumber), as
classified under item 202.60 of the Tariff Schedules of the United States (1988).
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Presidential Documents |

Memorandum of December 30, 1986

Determination Under Section 301 of the Trade Act of 1974

Memorandum for the Secretary of Commerce, the United States Trade
Representative

Pursuant to Section 301 of the Trade Act of 1974, as amended (19 U.S.C. 2411),
I have determined that the inability of the Government of Canada to collect an
export charge on exports of certain softwood lumber products to the United
States of America until at least January 8, 1987, is necessary to enforce the
rights of the United States under a trade agreement or is unjustifiable and
unreasonable and constitutes a burden or restriction on U.S. commerce and
that expeditious action 'is required. I also have determined in response to
proclaim a temporary increase in the rates of duty on certain softwood lumber
products exported from Canada. The increase will apply to those products
listed in the Appendix hereto and will add a surcharge of 15 percent ad
valorem to the rate of duty currently applicable to each such product when
exported from Canada. This increase shall go into effect on December 31, 19886,
and will terminate when the Government of Canada begins to collect the
export charge on exports of certain softwood lumber products, as they have
agreed to do in the Memorandum of Understanding between our two Govern-
ments signed today. 1 direct the Secretary of Commerce to determine when the
Government of Canada begins to collect the export charge and, when he has
made that determination, te take all necessary and appropriate steps to end
the imposition of the temporary surcharge 1 have today declared.

Fulfillment of the objectives and commitments in the Understanding is of
critical importance. Therefore, I intend to take or to authorize all appropriate
action in response to any future failure by the Government of Canada to meet
the objectives and commitments of the Understanding.

Reasons for Determination

Today the Governments of Canada and of the United States of America have
signed an agreement on trade.in certain softwood lumber products. This
agreement will enhance the ability of our softwood lumber industry to com-
pete by negating the impact of Canadian provincial practices which the U.S.
Department of Commerce preliminarily determined to be subsidies.

This agreement successfully addresses the problems which led the U.S.
softwood lumber industry to file a petition under the countervailing duty law
with the Department of Commerce. As a result, the U.S. industry i withdraw-
ing its petition and the Department of Commerce will terminate its investiga-
tion.

Under the agreement, the Government of Canada will impose a 15 percent tax
on exports of softwood lumber to the United States. This tax may be phased
out as the Canadian provinces increase the charges imposed on softwood
lumber production. The Government of Canada has informed us that because
of administrative reasons they cannot begin to collect the export charge
provided for in the Understanding until at least January 8, 1987. Since the
investigation being conducted by the Commerce Department was terminated
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today, there will be at a minimum a nine-day period during which the
Canadians are not collecting the export charge. The temporary surcharge I
have declared is necessary to prevent an increase in exports of certain
softwood lumber products from Canada which would have the effect of
undermining the objectives of the Understanding.

“This determination shall be publisfxed'in the Federal Register.

THE WHITE HOUSE, ‘ I . 3

Washington, December 30, 1986.
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Presidential Documents

Memorandum of December 30, 1986

Determination Under Section 301 of the Trade Act of 1974

_ Memorandum for the Secretary of Commerce

Under Section 301(a)(1)(A) of the Trade Act of 1974, as amended (19 U.S. C
2411(a){1)(A)), I have determined that action is feasible and appropriate to
enforce rights of the United States of America under the Memorandum of
Understanding on trade in softwood lumber products, which was signed today
by the Government of Canada and the Government of the United States of
America. Fulfillment of the objectives and commitments in the Memorandum -
of Understanding is of critical importance. Therefore, I direct the Secretary of
Commerce to determine periodically whether the Government of Canada and
the Canadian provincial governments are fully imposing the export charge and
any replacement measures therefor, as specifically agreed to-in advance by
the U.S. pursuant to the Understanding on softwood lumber products. If the
Secretary of Commerce determines that such export charges are not being
fully imposed, I will take action (including the imposition of an increase in the
tariff on softwood lumber imported from Canada) to offset any shortfall in the
full imposition of the export charge or of the replacement measures therefor.

This agreement with the Government of Canada will enhance the ablhty of
our softwood lumber industry to compete by negating tlie impact of Canadian -
provincial practices which the U.S. Department of Commerce prehmmarlly
determined to confer subsidies.

This agreement successfully addresses the problems that led the U.S.
softwood lumber industry to file a petition under the countervailing duty law
with the Department of Commerce. As a result, the U.S. industry is withdraw-
ing its petition and the Department of Commerce will terminate its investiga-
tion.

Under the Memorandum of Understanding, the Government of Canada will
impose a 15 percent tax on exports of softwood lumber to the United States.
This tax may be phased out proportionately as the Canadian provmces
increase the charges imposed on softwood lumber production.

This memorandum shall be pubhshed in the Federal Register.

THE WHITE. HOUSE, (% MQ‘)\ w

Washington, December 30, 1966.
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DEPARTMENT OF AGRICULTURE
Office of the Secretary’
7 CFR Part 2 '

Revisions of Delegations of Authority

AGENCY: Department of Agriculture.
ACTION: Final rule. '

SUMMARY: This document revises the
delegations of authority from the
Secretary of Agriculture and the general
officers of the Department to reflect the
transfer of functions relating to the
licensing and inspection of warehouses
under the United States Warehouse Act
and to update references to programs
administered by the Agricultural
Stabilization and Conservation Service
and the Foreign Agricultural Service.
This document also reflects the
assignment of responsibilities to
administer section 202(c) of the
Colorado River Basin Salinity Control
Act, and the conservation reserve
provisions of Title XII of the Food
Security Act of 1985,

EFFECTIVE DATE: January 5, 1987.

FOR FURTHER INFORMATION CONTACT:
Elmer L. Dovel, Director, Personnel -
Division, ASCS, United States .
Department of Agriculture, P.O. Box
2415, Washmgton, DC 20013, (202) 447~
6200.

SUPPLEMENTARY INFORMATION: This rule
relates to internal agency management,
Therefore, pursuant to 5 U.S.C. 553,
notice of proposed rulemaking and
opportunity for comment thereon are not
required, and this rule may be made
effective less than 30 days after
publication in the Federal Register.
Since this rule relates to internal
agency management, it is exempt from
the provisions of Executive Order 12291.

This action is not a rule as defined by -

Pub. L. 97-354, the Regulatory Flexibility

Act, and thus is exempt from the
provisions of that Act.
The purpose of this final rule is to

revise the delegations of authority to the

Under Secretary for International
Affairs and Commodity Programs, the -
Administrator, Agricultural Stabilization
and Conservation Service, and the
Administrator, Foreign Agricultural.
Service, and to update responsibilities
and program references.

The Department of Agriculture has .
responsibility under the United States
Warehouse Act (USWA) to provide
examination and licensing of
warehouses. The Commodity Credit
Corporation (CCC) enters into many
storage contracts in connection with the
administration of CCC programs. In
order to strengthen and improve the
effectiveness of warehouse functions
and reduce costs, the warehouse
functions and licensing authority under
the USWA have been transferred to the
Under Secretary for International
Affairs and Commodity Programs and
delegated to the Administrator,

" Agricultural Stabilization and

Conservation Service (ASCS).
Accordingly, the delegations of
authority by the Secretary and general
officers of the Department are revised to
reflect the transfer of these functions.

Further, Pub. L. 98-569 amended the
Colorado River Basin Salinity Control
Act to, among other things, authorize the
Secretary of Agriculture to establish a
voluntary cooperative salinity control
program with landowners to improve
on-farm water management and reduce
watershed erosion on non-Federal lands
and lands under the control of the
Department of Agriculture. This
document amends the delegations of
authority from the Secretary and general
officers to reflect the assignment of
responsibilities for admmxstermg section
202(c) of the Act.

Finally, sections 1231—1244 of the Food
Secumy Act of 1985, Pub. L. 99-198,
require the Secretary of Agriculture to
formulate and carry out a conservation -
acreage reserve program by entering
into contracts to assist owners and
operators of highly erodible cropland in

- conserving and improving the soil and

water resources of their farms and
ranches. This document amends the
delegations of authority from the
Secretary and general officers to reflect
the assignment of responsibilities for
administering the provisions of sections

1231-1244 of the Food Secumy Act of
1985

List of Subjects in 7 CFR Part 2

Authority delegations (Govemment
agencies).

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

Accordingly, Part 2, Title 7, Code of
Federal Regulations is amended as
follows:

1. The authority citation for Part 2
continues to read as follows:

Authority: 5 U.S.C. 301 and Reorganization
Plan No. 2 of 1953, unless otherwise noted.

Subpart C—Delegations of authority to
the Deputy Secretary, the Under
Secretary for International Affairs and
Commodity Programs, the Under
Secretary for Smail Community and
Rurai Development, and Assistant
Secretarles

2. Section 2.17 is amended by
removing and reserving paragraphs
(a)(3)(xvi) and (a)(4) as follows:

§ 2.17 Delegations of authority to the
Assistant Secretary for Marketing and

Inspection Services.

* L ] * * *
(a] * b
(3) LR 2
(xvi) [Reserved].

* 'S . * *

(4) [Reserved].

3. Section 2.19 is amended by adding
new paragraphs (d)(22), (f)(11), and
(f)(12) to read as follows:

§2.19 belegatlons of authority to the
Assistant Secretary for Natural Resources
and Environment.

- * * * *

(d) * & ¥ .

- (22) Provide technical assistance on
forestry technology for the . |
implementation and administration of
the conservation reserve program _
authorized in sections 1231-1244 of the
Food Secunty Act of 1985 (Pub. L. No.
99-198).

. * * L *

(f)“i

(11) Perform the following functions in,
connection with the administration of
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the Colorado River Basin Salinity
Control Act: ,

(i) Identify salt source areas and
determine the salt load resulting from
irrigation and watershed management
practices;

(ii) Conduct salinity control studies of
irrigated salt source areas;

(iii) Provide technical assistance in
the implementation of salinity control
projects, including the development of
salinity control plans, technical services
for application, and certification of
practice applications;

(iv) Develop plans for implementing
measures that will reduce the salt load
of the Colorado River; ,

(v) Develop and implement long-term
monitoring and evaluation plans to
measure and report progress and
accomplishments in achieving program
objectives; and

(vi) Coordinate salt source planning
and monitoring and evaluation activities
within the Department and with the
Bureau of Reclamation, other federal
agencies, and representatives of the
seven basin states participating in the
. Colorado River Basin Salinity: Control

Program (42 U.S.C. 1592(c)).

" (12) Provide technical assistance on
soil and water conservation technology
for the implementation and
administration of the conservation
reserve program authorized in sections
1231-1244 of the Food Security Act of -
1985 (Pub. L. No. 99-198).

* *

* * *

4. Section 2.21 is amended by revising
paragraphs (b), (d)(20), and (d)(32) to
read as follows:

§ 2.21 Delegations of authority to the
Under Secretary for International Affairs
and Commodity Programs. -

L * * * *

(b) Related to agricultural
stabilization and conservation. (1)
Administer the tobacco acreage
allotment and farm marketing quota
programs under the Agricultural
Adjustment Act of 1938, as amended (7
U.S.C. 1281 et seq.), and the tobacco
price support program under the
Agricultural Act of 1949, as amended (7
U.S.C. 1445).

(2) Administer the peanut poundage-
quota program under the Agricultural
Adjustment Act of 1938, as amended (7
U.S.C. 1358 et .. seq.), and the peanut
price support program under the
Agricultural Act of 1949, as amended (7
U.S.C. 1445). _

'(3) Coordinate and prevent

duplication of aerial photographic work .

of the Department, including:
(i) Clearing photography projects;

(ii) Assigning symbols for new aerial

- photography, maintaining symbol

records, and furnishing symbol books;
(iii) Recording departmental aerial
photography flow and coordinating the
issuance of aerial photography status
maps of latest coverage;
(iv) Promoting interchange of

" technical information and techniques to

develop lower costs and better quality:

(v) Representing the. Department on
committees, task forces, work groups,
and other similar groups concerned with
aerial photography acquisition and-
reproduction, and serving as liaison
with other governmental agencies on
aerial photography but excluding
mapping;

(vi) Providing a Chairperson for the
Photography Sales Committee of the
Department;

(vii) Coordmating development
preparation, and issuance of
specifications for aerial photography for
the Department;

(viii) Coordinating and performing
procurement, inspection, and
application of specifications for USDA
aerial photography;

(ix) Providing for liaison with EROS
Data Center to support USDA programs
and research with satellite imagery
reproductions; and

{x) Maintaining library and files of
USDA aerial film and retrieving and
supplying reproductions on request.

(4) Administer the agricultural
conservation program under Title X of
the Agricultural Act of 1970, as amended
(16 U.S.C. 1501 et seq.), and under the
Soil Conservation and Domestic
Allotment Act, as amended (16 U.S.C.
590g et seq.).

(5) Administer the rural clean water
program as authorized by the
Agriculture, Rural Development, and
Related Agencies Appropriations Act,
fiscal year 1980 (Pub. L. 96-108) and

. annual appropriations acts.

(6) Administer the forestry incentives
program under section 4 of the
Cooperative Forestry Assistance Act of
1978 {16 U.S.C. 2103).

(7) Administer the water bank
program under the Water Bank Act (18
U.S.C. 1301 et seq.).

(8) Administer the emergency
conservation program under the
Agricultural Credit Act of 1978 (7 U.S.C.
2201 et seg

(9) Conduct fiscal, accounting and
claims functions relating to Commodity
Credit Corporation (CCC) programs for
which the Under Secretary for
International Affairs and Commodity
Programs has been delegated authority

- under- § 2.21(d) and, in conjunction with

other agencies of the U.S. Government,

. develop and formulate agreements to

reschedule amounts due.from foreign
countries under the following programs:
title I of the Agricultural Trade
Development and Assistance Act of
1954, as amended, hereinafter referred
to as “Pub. L. 480," the export credit
sales program, the non-commercial risk
assurance program, and the export
credit guarantee program.

{10) Administer the feed grain
program under the Agricultural Act of
1949, as amended (7 U.S.C. 1444 et seq.):

(11) Administer the wheat program
under the Agricultural Act of 1949, as
amended (7 U.S.C. 1445 et seq.).

(12) Administer the wheat and feed
grain reserve programs under the
Agricultural Act of 1949, as amended (7
U.S.C. 1445¢).

(13) Administer the upland and extra
long staple cotton programs under the
Agricultural Act of 1949, as amended (7
U.S.C. 1444 et seq.).

(14) Administer the rice program
under the Agricultural Act of 1949, as
amended (7 U.S.C. 1441 et seq.}).

(15) Administer the milk price support
program, the milk price reduction
program, the milk production
termination program, and the milk
diversion program under the -
Agricultural Act of 1849, as amended (7
U.S.C. 1446 et seq.).

(16) Determine and proclaim ‘
agricultural commodities in surplus.
supply pursuant to the Agricultural
Adjustment Act of 1938, as amended (7
U.S.C. 1281 et seq.).

(17) Conduct assigned activities under -
the Strategic and Critical Materials
Stockpiling Act, as amended {50 U.S.C.
98-98h).

(18) Supervise and direct Agricultural
Stabilization and Conservation Service
State and county offices and designate
functions to be performed by
Agricultural Stabilization and
Conservation State and county
committees.

(19) Administer distress and disaster
relief programs. under section 407 of the
Agricultural Act of 1949, as amended (7
U.S.C. 1427), and the Disaster Relief Act
of 1974, as amended (42 U.S.C. 5121 et
seq.).

(20) Administer the emergency
livestock feed assistance program under
section 407 of the Agricultural Act of
1949, as amended (7 U.S.C. 1427), and
the Act of September 21, 1959, as.
amended (7 U.S.C. 1427 note).

(21) Administer the emergency feed
program under section 1105 of the Food
and Agriculture Act of 1977 (7 US.C."
2267).

(22) Administer the dairy indemnity

- program under the Act of August 13;
- 1968, as amended (7-U.S.C. 450f et seq.}): -
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(23} Determine the quantities of
agricultural commodities acquired under
the price support programs which are
available for export programs, and
estimate and announce the types,
quantities, and varieties of food
commodities to become available for
distribution under clause {3) of section
416(a) of the Agricultural Act of 1949, as
amended (7 U.S.C. 1431(a)).

(24) Administer programs to stabilize,
support, and protect farm income and
. prices and to assist in the maintenance
of balanced and adequate supplies of
agricultural commodities, including
programs to sell or otherwise dispose of,
and aid in the disposition of, such
commodities except those specified in
§8 2.15(a) and 2.21(d).

(25) Administer procurement,
processing, handling, distribution,
disposition, transportation, payment,
and related services with respect to
surplus removal and supply operations
which are carried out under sections
5(b), (c), and {d) of the CCC Charter Act
(15 U.S.C. 714c (b}, {c), and (d}), section
416(a) of the Agricultural Act of 1949, as
amended (7 U.S.C. 1431(a)), section 210
of the Agricultural Act of 1956 (7 U.S.C.
1859), the Act of August 19, 1958, as
amended (7 U.S.C. 1431 note)}, and
section 709 of the Food and Agricultural
Act of 1965, as amended (7 U.S.C. 1448a-
1), except as specified in §§ 2.15(a) and
2.21(d), and assist the Assistant
Secretary for Food and Consumer
Services and the Assistant Secretary for
Marketing and Inspection Services in
the procurement, handling, payment,
and related services under section 32 of
the Act of August 24, 1935, as amended
{7 U.S.C. 612c), the Act of June 28, 1937,
as amended (7 U.S.C. 713c), the National
School Lunch Act, as amended (42
U.5.C. 1751 et seq.), section 8 of the
Child Nutrition Act of 1968, as amended
(42 U.S.C. 1777), section 311 of the Older
Americans Act of 1965, as amended (42
U.S.C. 3030a), section 4(a) of the
Agricultural and Consumer Production
Act of 1973, as amended (7 U.S.C. 612c
note), and section 1114 of the
Agriculture and Food Act of 1981 (7
U.S.C. 1431e).

(26) Administer commodity
procurement and supply, trangportation
(other than from point of export, except
for movement to trust territories or
possessions), handling, payment, and
related services in connection with
programs under title II of Pub. L. 480 (7
U.S.C. 1721-1726), and payment and
related services for the Foreign
Agricultural Service with respect to
export subsidy and barter operations,
operations under title 1-of Pub. L. 480 (7
U.S.C. 1701 et seq.), the export credit

sales program, the noncommercial risk
assurance program, and the export
credit guarantee program. _.

(27) Administer wool and mohair
programs under the National Wool Act
of 1954, as amended (7 U.S.C. 1781 et
seq.), and, in accordance with section
708 of that Act (7 U.S.C. 1787), conduct
referenda, withhold funds (for
advertising and promotion) from
payments made to producers under
section 704 of that Act (7 U.S.C. 1783},
and transfer such funds to the person or
agency designated by the Assistant
Secretary for Marketing and Inspection
Services.

(28} Administer the farm storage
facility loan program under section 4(h)
of the CCC Charter Act, as amended (15
U.S.C. 714 b(h)).

(28) Administer the Agricultural
Foreign Investment Disclosure Act of
1978 (7 U.S.C. 3501 et seq.) except those
functions delegated in § 2.27(a)(15).

(30) Administer energy management
activities as assigned.

(31) Conduct producer referenda
required under the Beef Research and
Information Act, as amended (7 U.S.C.
2908).

(32) Conduct field operations of
diversion programs for fresh fruits and
vegetables under section 32 of the Act of
August 29, 1935.

(33) Conduct other functions on behalf
of CCC as assigned in accordance with
CCC bylaws,

(34) Administer the U.S. Warehouse
Act, ag amended (7 U.S.C. 241-273), and
direct the examination of agricultural
facilities storing commodities owned by,
or pledged as loan collateral to, CCC.

(35) Enter into and administer
contracts with program participants
under section 202(c) of the Colorado
River Basin Salinity Control Act, and
waive cost-sharing requirements when
such cost-sharing requirements would
result in a failure to proceed with
needed.on-farm measures (42 U.S.C.
1592(c)).

(38) Administer the honey and sugar
price support programs under the.
Agricultural Act of 1949, as amended (7
U.S.C. 14486).

(37) Administer the provisions of the
Soil Conservation and Domestic
Allotment Act relating to assignment of
payments (16 U.S.C. 590 h(g)).

(38) Determine the type and quantity
of commodities which are available for
foreign donation under section 416(b)
and (c) of the Agricultural Act of 1949,
as amended (7 U.S.C. 1431(b) and (c)).
and arrange for the reprocessing,
packaging, transportation, handling, and
delivery to port of such commaodities in
connection therewith.

(39) Formulate and carry out a
conservation acreage reserve program,
including entering into contracts to
assist owners and operators of highly
erodible cropland in conserving and
improving the soil and water resources
of their farms and ranches pursuant to
sections 1231-1244 of the Food Security
Act of 1985 (Pub. L. 99-198).

* * - * L]

{d) Related to foreign agriculture.

* * * * -

(20) Allocate among the various
export programs, agricultural
commodities determined under
§ 2.21(b)(23) to be available for export.

» . -

(32) Administer the programs under
section 416(b) and (c) of the Agricultural
Act of 1949, as amended (7 U.S.C.
1431(b) and (c)), relating to the foreign
donation of CCC stocks of agricultural
commodities.

« * * L * »

5. Section 2.30 is amended by adding
new paragraphs (a)(81) and (a)(82) to
read as follows: -

§ 2.30 Delegations of authority to the
Asslstant Secretary for Sclence and
Education.”

tA L] L] * *

(a) * * %
(81) Carry out research,

_demonstration, and education activities

authorized in section 202(c) of the
Colorado River Basin Salinity Control
Act (42 U.S.C. 1592(c)}.

(82) Provide education and technical
assistance in implementing and
administering the conservation reserve
program authorized in sections 1231-
1244 of the Food Security Act of 1985
(Pub. L. 99-198).

* * * R *

Subpart F—Delegations of Authority
by the Assistant Secretary for
Marketing and Inspection Services

6. Section 2.50 is amended by
removing and reserving paragraphs
(a)(3)(xvi) and (a){4) as follows:

§2.50 Administrator, Agricultural
Marketing Service.

[a) * * &
(3) * * &
{xvi) [Reserved

* " *

(4) [Reservéd]

[ 4 L * w
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Subpart G—Delegations of Authority

by the Assistant Secretary for Natural -

Resources and Envlronment :

7. Section 2.60 is amended by adding a
new paragraph (a)(24) to read as
follows: .

§2.60 Chiet, Forest Service.

(a) * X *

(24) Provide technical assnstance on
forestry technology for the
implementation'and administration of
- the_conservation reserve program .
authorized in sections 1231-1244 of thé
Food Security Act of 1985 (Pub. L.99-
198):

* P * * B

8. Section 2.62 is amended by adding
new paragraphs (a)(14) and (a)(15) to
-read as follows:

§2.62 Chief, Soll Conservation Service.

(a) * * *

(14) Perform the followmg funcnons in
connection with the administration of
the Colorado River Basin Salinity
Control Act:

(i) 1dentify salt source areas and
determine the salt load resulting from
irrigation and watershed management
practices;

(ii) Conduct salinity control studles of
irrigated salt source areas; .

(iii) Provide technical assistance ln
the implementation of salinity control
projects, including the development of
salinity control plans, technical services
for application, and certification of
practice applications;

(iv) Develop plans for implementing
measures that will reduce the salt load
of the Colorado River;

{v) Develop and implement long-term
monitoring and evaluation plans to
measure and report progress and
accomplishments in achieving program
objectives; and

(vi) Coordinate salt source planning
and monitoring and evaluation activities -

within the Department and with the
Bureau of Reclamation, other federal
agencies, and representatives of the
seven basin states participating in the . -
Colorado River Basin Salinity Control
Program (42 U.S.C. 1592(c))..
_ (15) Provide technical assistance on
soil ‘and water conservation technology
for the implementation and”
administration of the conservation
reserve program authorized in sections
1231-1244 of the Food Security Act of
1985 (Pub. L. 99-198).

* o * * »
. - . .

Subpart H;Delegatlons of Authority
by the Under Secretary for

" International Affairs and Commodity *
Programs

9. Section 2.65 is amended by revising .

paragraph (a) to read as follows:
§2.65 Administrator, Agriculturat

. Stabilization and Conservation Service,

- (a) Delegations. Pursuant to § 2. 21(b)
and (f) and subject to the reservations in

-§ 2.22(b), the following delegations of

authority are made by the Under
Secretary for International Affairs and
Commodity Programs to the
Administrator of the Agricultural
Stabilization and Conservation Service.

(1) Administer the tobacco acreage - .

allotment and farm marketing quota
programs under the Agricultural
Adjustment Act of 1938, as amended (7
U.S.C. 1281 et seq.), and the tobacco
price support program under the
Agricultural Act of 1949, as amended (7
U.S.C. 1445).

(2) Administer the peanut poundage
quota program under the Agricultural
Adjustment Act of 1938, as amended (7
U.S.C. 1358 et seq.), and the peanut price
support program under the Agricultural
Act of 1949, as amended (7 U.S.C. 1445).

(3) Coordinate and prevent
duplication of aerial phiotographic work
of the Department, including:

(i) Clearing photography projects;

(ii) Assigning symbols for new aerial
photography, maintaining symbol
records, and furnishing symbol books;’

(iii) Recording departmental aerial
photography flow and coordinating the

‘issuance of aerial photography status

maps of latest coverage;

(iv) Promoting interchange of
technical information and techniques to
develop lower costs and better quality;

(v) Representing the Department on
committees, task forces, work groups,
and other similar groups concerned with
aerial photography acquisition and
reproduction, and serving as liaison
with other governmental agencies on
aerial photography but excluding

-mapping;

{vi) Providing a Chairperson for the
Photography Sales Commlttee of the
Department;

(vii) Coordinating development,
preparation, and issuance of
specifications for aerial photography for
the Department;

(viii) Coordinating and performmg
procurement, inspection, and '
application of specifications for USDA
aerial photography;

{ix) Providing for liaison with EROS -
Data Center to support USDA programs
and research with satellite i imagery

- reproductions; and

(x) Maintaining library-and files of
USDA aerial film and retrieving and
supplymg reproductions on request.

(4) Administer the agricultural
conservation program under Title X of
the Agricultural Act of 1970, as amended
(18 U.S.C. 1501 et seq.), and under the
Soil Conservation and Domestic
Allotment Act, as amended (16 U S C.

. '590g et seq.).

(5) Administer the rural clean water
program as authorized by the
Agriculture, Rural Developiment, and-
Related Agencies -Appropriations Act, -

“fiscal year 1980 (Pub. L. 96-108) and

annual' appropriations acts.

-(6) Administer the forestry incentives
program under section 4 of the
Cooperative Forestry Assistance Act of
1978 (16 U.S.C. 2103).

(7) Administer the water bank
program under the Water Bank Act (16
U.S.C. 1301 et seq.).

{8) Administer responsibilities and
functions assigned under the Defense
Production Act of 1950, as amended {50
U.S.C. App. 2064 et seq.), and the
Federal Civil Defense Act of 1950, as
amended (50 U.S.C. App. 2251 et seq.),
relating to agricultural production; food
processing, storage, and distribution of
farm equipment and fertilizers;
rehabilitation and use of feed,
agricultural and related agribusiness

- facilities; and resources of the

Commodity Credit Corporation (CCC)
on behalf of that corporation.

(9) Administer the emergency -
conservation program under the
Agricultural Credit Act of 1978 (7 U.S.C.
2201 et'seq.).

(10) Conduct fiscal, accounting and
claims functions relating to CCC
programs for which the Foreign
Agricultural Service has been delegated
authority under § 2.68 and, in
conjunction with other agencies of the
U.S. Government, develop and formulate
agreements to reschedule amounts due
from foreign countries under the
following programs: title I of the
Agricultura] Trade Development and
Assistance Act of 1954, as amended,
hereinafter referred to as “Pub. L. 480,"
the export credit sales program, the non-
commercial risk agsurance program, and
the export credit guarantee program.

.(11) Administer the feed grain
program under the Agricultural Act of
1949, as amended (7 U.S.C. 1444 et seq.).

- (12) Administer the wheat program .
under the Agricultural Act of 1949, as
amended (7 U.5.C. 1445 et seq.}.

. (13) Administer the wheat and feed -
grain reserve programs under the
Agricultural Act of 1949 as amended (7

- U.S.C. 1445¢). :
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(14) Administer the upland and extra
long staple cotton programs under the

Agricultural Act of 1949, as amended v

- U.S.C. 1444 et seq.). -

{15) Administer the rice program .
under the Agricultural Act of 1949, as
amended (7 U.S.C. 1441 et seq. ). .

(16) Administer the milk price support.

program, the milk price reduction.
program, the milk production. .
termination program, and the milk .
diversion program under the
Agricultural Act of 1949, as amended (7
U.S.C. 1448 et seq.).

(17) Determine and proclaim
agricultural commodities in surplus
supply pursuant to the Agricultural
Adjustment Act of 1938, as amended (7
U.S.C. 1281 et seq.). -

(18) Conduct assigned activities under
the Strategic and Critical Materials
Stockpiling Act, as’ amended {50 U.S.C.
98-98h).

(19) Supervise and direct Agricultural :

Stabilization and Conservation Service
State and county offices.and designate
functions to be performed by
Agricultural Stabilization and
Conservation State and county
committees.

(20) Administer distress and disaster
relief programs under the Agricultural
Act of 1949, as amended {7 U.S.C. 1427},
and the Disaster Relief Act of 1874, as -
amended {42 U.S.C. 5121 et seq.).

(21) Administer the emergency
livestock feed assistance program under
section 407 of the Agricultural Act of
1949, as amended (7 U.S.C. 1427), and
the Act of September 21, 1959, as
amended (7 U.S.C. 1427 note).

(22) Administer the emergency feed
program under section 1105 of the Food
and Agriculture Act of 1877 (7 U.S.C.
2267).

- (23) Administer the dairy indemnity
program under the Act of August 13,
1968, as amended (7 U.S.C. 450f et seq.).

(24) Determine the quantities of
agricultural commodities acquired under
the price support programs which are
available for export programs, and
estimate and announce the types,
quantities, and varieties of food
commodities to become available for
distribution under clause {3) of section .
416(a) of the Agricultural Act of 1849, as
amended (7 U.S.C. 1431(a)}).

(25) Administer programs to stabilize,
support, and protect farm income and
prices and to assist in the maintenance
of balanced and adequate supplies of
agricultural commodities, including -
programs to sell or otherwise dispose of,
and aid in the disposition of, such
commodities except those specified in
§3§ 2.15(a) and 2.21(d). .

(26) Administer procurement

- processing, handling, dxstnbutxon.

disposition. transportation, payment,
and related services with respect to
surplus removal and supply operations.
which-are carried out under sections 5 .
- {b), (c) and (d) of the CCC Charter Act
(15 U.S.C. 714¢ (b}, {c), and {d}), section
416(a) of the.Agricultural Act of 1949, as_
amended {7-U.S.C. 143i(a)), section 210
of the Agricultural Actof 1956 (7 U.S.C.
.1859), the Act of August 19, 1958, as
amended (7 U.S.C. 1431 note), and
section 709 of the Food and Agriculture
Act of 1965, as amended (7 U.S.C. 1446a-
1), except as specified in §§ 2.15(a) and
2.21(d), and assist the Food and
Nutrition Service and the Agricultural
Marketing Service in the procurement,
handling, payment, and related services
under section 32 of the Act of August 24,
1935, as amended (7 U.S.C. 612c), the
Act of June 28, 1937, as amended (7
' U.S.C. 713c), the National School Lunch
~ Act, as amended (42 U.8.C. 1751 et seq.),
section 8 of the Child Nutrition Act of
1966, as-amended {42 U.S.C. 1777), :
section 311 of the Older Americans Act
of 1965, as amended (42 U.S.C. 3030a),
and section 4(a) of the Agricultural and
Consumer Protection Act of 1973, as
amended (7 U.S.C. 612¢ note), and.
section 1114 of the Agriculture and Food
Act of 1981 (7 U.S.C. 1431¢).

{27) Administer commodity
procurement and supply, transportation
{other than from point of export, except

- for movement to trust territories or

possessions), handling, payment, and
related services in connection with
programs under title I of Pub. L. 480 (7
U.S.C. 1721-1726), and payment and
related services for the Foreign
Agricultural Service with respect to. .
export subsidy and barter operations,

. operations under title 1 of Pub. L. 480 (7

U.S.C. 1701 et seq.), the export credit

- sales program, the noncommercial risk

assurance program and the export credit

guarantee program.

(28) Administer woo! and mohair
programs under the National Wool Act

" 0f 1954, as amended (7 U.S.C. 1781 et

seq.), and, in accordance with section
708 of that Act (7 U.S.C. 1787), conduct
referenda, withhold funds (for
advertising and promotion) from
payments made to producers under.
section 704 of that Act (7 U.S.C. 1783),
and transfer such funds to the person or
agency designated by the Assistant
Secretary for Marketmg and Inspectlon
Services.

(29) Administer the farm storage
facility loan program under section 4(h)
of the CCC Charter Act, as amended (15
.U.S.C. 714b(h)):

(30) Administer the Agricultural
Forelgn Investment Disclosure Act of .
1978 (7 U.S.C. 3501 et seq.) except those. .

- functions delegated in § 2.27(a)(15).: . :

(31) Administer energy management
activities as assigned:

(32) Conduct producer referenda
required under the Beef Research.and -
Information Act, as amended (7 U.S.C.
2908). - -

(33) Conduct field operations of -
diversion programs for fresh fruits’ and
vegetables under section 32 of the Act of
August 29, 1835.

{34) Conduct other functions on behalf
of CCC as assigned in accordance with

CCC bylaws.

{35) Administer the U. S. Warehouse
Act, as amended (7 U.S.C. 241-273), and"
direct the examination of agricultural
facilities storing commodities owned by,
or pledged as loan collateral to, CCC.

(36) Enter into and administer
contracts with program participants
under section 202(c) of the Colorado
River Basin Salinity Control Act, and
waive cost-sharing requirements when
such cost-sharing requirements would
result in a failure to proceed with
needed on-farm measures [42 U.sS.C.

1582(c)).

(37) Administer the honey and sugar
price support programs under the
Agricultural Act of 1949, as amended (7
U.S.C. 1446).

{38) Administer the provxsxons of the
Soil Conservation and Domestic
Allotment Act relating to assignment of
payments (16 U.S.C. 590 h(g)).

{39) Determine the type and quantity
of commodities which are available for
foreign donation under section 416(b)
and (c) of the Agricultural Act of 1949,
as amended (7 U.S.C. 1431({b) and {c)),
and arrange for the reprocessing,
packaging, transportation, handling and
delivery to port of such commodities in
connection.therewith.

. (40) Formulate and carry out a
conservation acreage reserve program,
including entering into contracts to
assist owners and operators of highly
erodible cropland in conserving and
improving the soil and water resources
of their farms and ranches pursuant to
sections 1231-1244 of the Food Security
Act of 1985 (Pub. L. 99-198).

10. Section 2,68 is amended by
revising paragraphs (a}(25) and (a)(35) to
read as follows: .

§ 268 Administrator, Forelgn Agricultural
Service.
i a)** . '

(25) Allocate among the various
export programs agricultural
commodities determined under \

§ 2.21(b}(23) to be available for export.
' (35) Administer the programs under
section 416(b) and (c) of the Agricultural ..
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Act of 1949, as amended (FUS.C.

1431(b) and (c)), relating to the foreign -

donation of Commodity Credit

- Corporation stocks of agricultural
-commodities, except as otherwise
delegated in § 2.65[a)(39). .

" Subpart N—Delegatlons of Authorlty
- by the Asgistant Secretary for Sclence

. and Education’

11. Section 2.106 is amended b
adding a new paragraph (a)(33) to read
. as follows o .

$2:.106 Administrator, Agrlcultural
Research Sew§ce

(a] LR B )

(33) Carry out research activities -
authorized in séction 202(c) of the -’
Colorado River Basin Sahmty Control
Act (42 US.C. 1592(6])

12. Sechon 2, 108 is amended by
addmg new paragraphs (a)(25) and -
(a](ZSJ to read as follows: -

§2.108 Administrator, Extenslon Service. -
a - *,

(25) Carry out demonstration-and
education-activities authorized in- -

- section 202(c) of the Colorado River
Basin Salinity Control Act (42 U.S.C.
1592(c)). -

(26) Provnde education and techmcal
assistance in implementing and -
administering the conservation reserve
program authorized in sections.1231-
1244 of the Food Secunty Act of 1985
(Pub L. 99-198).

For Subpart C:
- Dated: December 19, 1988. -
‘Ricliard E. Lyng,
Secretary of. Agnculture

For Subpart F:
. Dated: December 15, 1986

Kenneth A. Gilles,
- Assistant Secretary for Marketing and
Inspection Serwces o

- ForSubpartG: - !

Dated: December 10, 1986 ‘
George S. Dunlop,
Assistant Secretary for Natural Resaurces
and Environinent.

For Subpart H:

- Dated: December 10, 1986
_ Richard W. Goldberg, :
Acting Under Secretary for International
Affairs and Commodity Programs.

For Subpart N: .

Dated: December 10, 1986
Orville G. Bentley, * ' :
Assistant Secretary for Sc:ence and N
Education. ;
[FR Doc. 8743 Flled 1—2—87 8 45 am]
BILLING CODE 3410-05-M

Agricultural Marketing Servlce

'7 CFR Part 907
; ‘[Navel Orange Reg. 641]

-Navel Oranges In Arizona and -

Designated Part of California; "
leltatlon of. Handllng

USDA.
ACTION: Final rule.

: AGENCY. Agncultural Marketmg Servme.

SUMMARY: Regulation 841 establishes

the quantity of California-Arizona navel

" oranges that may be shipped to market

during the period January 2, 1987,

“through January 8, 1987. Such action is
. .needed to balance the supply-of fresh
- navel ordnges with the demand for such -

period, due to the marketing situation
confronting the orange industry..

PATE: Regulation 841 (§ 907.941} is
effective for the period January 2, 1987
through January 8, 1987.

FOR FURTHER INFORMATION CONTACT‘
James M. Scanlon, Acting Chief, ..
Marketing Order Administration Branch,
F&V, AMS, USDA, Washington, DC

20250, telephone: 202-475-3914,

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Executive-Order 12291 and

I Departmental Regulation 1512-1 and has

been determined to be a ““non-major”
rule under criteria contained therein,
Pursuant to requirements set forth in

the Regulatory Flexibility Act (RFA), the: )

Administrator of the Agricultural
Marketing Service has determined that -
this action will not have a significant

_economic impact on a substantial

number of small entities. :

" The purpose of the RFA is to flt
regulatory action to the scale of .
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued purs_uant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through

. group action of essentially small entities
- goting on their behalf. Thus, both. .

statutes have small entity orientation .
and compatlbxhty

This rule is issued under OrderNo. .
907, as amended (7 CFR 907), regulatmg
the handling of navel oranges.grewn in
Arizona and designated part of

California. The order is effective under

the Agricultural Marketing Agreement
Act of 1937, as amended (7°U.S.C; 601- -
674). This action is based.upon the ..
recommendation and information ..
submitted by the Navel Orange

> "‘Administrative Committee and upon

other available information. It is found

" that this action will tend to effectuate
* the declared policy of the act.

- This actioi is consistent with the -

‘marketing policy for 1986-87 adopted by
- the Nave] Orange Administrative

Committee. The commitiée met publicly

" "on December-30, 1986, in Los Angeles,

California, to consider the current and
prospective conditions of supply and .

. demand and recommended, by a vote of
"10 to 1, & quantity of navel oranges

deemed advisable to be handled during

“the specified week. The committee

reports that the market for navel
oranges has improved and demand is
good.

It is further found that it is 1mpract1ble
.and contrary to the public interest to .

give preliminary notice, engage in public - '

rulemaking, and postpone the effective
date until 30 days after publications in

'~ the Federal Register (5 U.S.C. 553),

because of insufficient fime between the
date when information became
available upon which this regulation is
based and the effective date necessary
to effectuate the declared policy of the

- act. To effectuate the declared purposes

of the act, it is necessary to make this
regulatory provision effective as
specified, and handlers have been
apprised of such provision and the

: effectlve time.

" List of Sub]ects in 7 CFR Part 907 -

Marketing agreements and Orders,
California, Arizona, Oranges (navel).

: PART 907—[AMENDED]

1: The authority citation for 7 CFR
Part 907 continues to read:

" Authority: Secs. 1-1, 48 Stat. 31, as
" amended; 7 U.S.C. 601-674. - :

- 2. Section 907.941 Navel Orange
Regulatxon 641 ig-added to read as
follows:

§ 907. 941 Navel Orange Regulatlon 641

The quantities of navel oranges grown -

in.California and Arizona which may be -
handled during the period January 2,

- 1987, through January 8, 1987, are
. established as follows: o

(a) District 1: 1, 203,801 cartons;’
~ (b) District 2: Unlimited cartons; A
(c) District 3: Unlimited cartons;
(4) District 4: Unlimited cartons

Dated December_ 81,1988. . . .,
Thomas R. Clark, v

- Acting Director, Fruit and Vegetable Dzwsmn,
- .Agricultural Marketing Service.
.[FR Doc. 87-171 Filed 1-2-87; 8:45 am)

" BILLING CODE $410-02-M
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7 CFR Part 910
[Lemon Reg. 542}

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketmg Servxce, )

USDA.
ACTION: Final rule.

SUMMARY: Regulation 542 establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market at
250,000 cartons during the period
.January 4-10, 1987. Such action is
needed to balance the supply of fresh”
lemons with market demand for the -
period specified, due to the marketing.

situation confronting the lemon industry. engage in public rulemaking, and

» postpone the effective date until 30 days

DATES: Regulation 542 (§ 910.842) is
effective for the period January 4-10,
1987. .

FOR FURTHER INFORMATION CONTACT:
James M. Scanlon, Acting Chief,
Marketing Order Administration Branch,
F&V, AMS, USDA, Washington, DC
20250, telephone: (202) 447-5697.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 has
been determined to be a “non-major”
rule under criteria contained therein..

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that -
this action will not have a significant’
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through

group action of essentially small entities -

acting on their behalf. Thus, both
statutes have small entity orientation
and compatibility.

This regulation is issued under .
Marketing Order No. 910, as amended (7
CFR Part 910) regulating the handling of
lemons grown in California and Arizona.
The order is effective under the .
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).
This action is based upon the
recommendation and information )
submitted by the Lemon Administrative
Committee and upon other available -

information. It is found that this action
will tend to effectuate the declared
policy of the Act. _
This regulation is consistent with the
marketing policy for 1986-87 The
committee met publicly on December 30,
1986, in Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended, by a vote of 12t0 1, a
quantity of lemons deemed advisable to
be handled during the specified week. .

. The committee reports that demand is

good on 140's and smaller and fanr on’
the larger sizes.

Itis further found that it is
lmpractlcable and contrary to the pubhc
interest to give preliminary notice,

after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this

- regulation is based and the effective

date necessary to effectuate the
declared purposes of the act. Interested
persons were given an opportunity to
submit information and views on the
regulation at an open meeting. It is
necessary to effectuate the declared
purposes of the act-to make these

‘regulatory provisions effective as

specified, and handlers have been
apprised of such provisions and the
effective time.

List of Subjects in 7 CFR Part 910

Marketing agreements and orders,

" California, Arizona, Lemons.

PART 910—~[AMENDED)
1. The authority citation for 7 CFR
Part 910 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 910.842 is added to read as
follows:

.§910.842 Lemon Regulation 542.

The quantity of lemons gr'own'in

_ California and Arizona which may be

handled during the penod January 4
through January 10, 1987, is establlshed
at 250,000 cartons.

Dated: December 31, 1986.
Thomas R. Clark,

Acting Director, Fruit and Vegetable Di wsmn,
Agricultural Marketing Service.

[FR Doc. 87-170 Frled 1-2-87; 8:45 am)]

BILLING CODE 3410-:02-M

~ 7 CFR Part 1036

[Docket Nos, AO-179-A49 and AO-179-
A49-R01] '

Milk in the Eastern Ohio-Western
Pennsgylvania Marketing Area, Order
Amending Order

AGENCY: Agrlcultural Marketmg Service.
USDA.

ACTION: Final rule.

SUMMARY: This action amends the plant
location pricing structure of the Eastern
Ohio-Western Pennsylvania milk order
based on industry proposals considered
at a public hearing held August 7-8, 1985

" and on testimony presented at a-

reopened hearing held March 12-14,
1986. The amended order establishes a
single Class I price differential
throughout the marketing area and
within Pennsylvania at a level of $2.00
per hundredweight. The change is
needed to reflect current marketing
conditions and to assure orderly
marketing in the area. The amended
order was approved by the market's

" dairy farmers who voted in a

referendum.
EFFECTIVE DATES: January 1, 1987.

FOR FURTHER INFORMATION CONTACT:
Maurice M. Martin, Marketing .
Specialist, Dairy Division, Agricultural - .

Marketing Service, United States _
Department of Agriculture, Washmgton.
DC 20250, (202) 447-7311.

' SUPPLEMENTARY INFORMATION:

Prior documents in this proceeding:

Notice of Hearing: Issued July 19, 1985;
published July 25, 1985 (50 FR 30204).

Suspension Order: Issued September
4, 1985; published September 10, 1985 (50
FR 36865).

Partial Recommended Decision:
Issued February 14, 1986; published
February 21, 1986 (51 FR 6245).

Notice of Reopened Hearing: Issued
February 14, 1986; published February
21, 1986 (51 FR 6241).

Partial Final Decision: Issued July 24,
1986; published July 30, 1986 (51 FR

"27178).

Final Order: Issued AugusllQ 1986;

. published August 26, 1986 (51 FR 30325).

. Recommended Decision: Issued

~ September 12, 1986; published . . -

September 19, 1986 (51 FR33273).

Final Decision: Issued November 18,
1986; published November 25, 1986 (51
FR 42579). .

Correction to Final Decxsxon Issued
December 12, 1986; published December
17, 1986 (51 FR 45121).
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Findings and Determinations

The findings and determinations

hereinafter set forth supplement those

-that were made when the Eastern Ohio-
Western Pennsylvania order was first
issued and when it was amended. The
previous findings and determinations
are hereby ratified and confirmed,
except where they may conflict with
those set forth herein.

(a) Findings upon the basis of the
hearing record. Pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable rules
of practice and procedure governing the
information of marketing agreements
and marketing orders (7 CFR Part 900),
public hearings were held upon certain
proposed amendments to the tentative
marketing agreement and to the order
regulating the handling of milk in the
Eastern Ohio-Western Pennsylvania
marketing area.

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The said order as hereby amended,
and all of the terms and conditions
thereof, will tend to effectuate the
declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of

. feeds, and other economic conditions
which affect market supply and demand
for milk in the said marketing area; and
the minimum prices specified in the
order as hereby amended, are such
prices as will reflect the aforesaid
factors, insure a sufficient quantity of .
pure and wholesome milk, and be in the
public interest; and

(3) The said order as hereby amended
regulates the handling of milk in the -
same manner as, and is applicable only
to persons in the respective classes of
industrial or commercial activity
specified in, a marketing agreement
upon which a hearing has been held.

{b) Additional findings. It is necessary
in the public interest to make this order
amending the order effective January 1,
1987. Any delay beyond that date would
tend to disrupt the arderly marketing of
milk in the marketing area.

The provisions of this order are
known to handlers. The decision of the
Assistant Secretary containing all
amendment provisions of this order was
issued November 18, 1986 (51 FR 42579).
The changes effected by this order will
not require extensive preparation or
substantial alteration in method of
operation for handlers. In view of the -
foregoing, it is hereby found and
determined that good cause exists for

making this order amending the order

. effective January 1, 1987, and that it
- would be contrary to the public interest

to delay the effective date of this order
for 30 days after its publication in the
Federal Register. (Sec. 553(d),
Administrative Procedure Act, 5 U.S, C
551-559.)

{c) Determmatlons Itis hereby
determined that:

(1) The refusal or failure of handlers
(excluding cooperative associations
specified in section 8c (9) of the Act) of
more than 50 percent of the milk, which
is marketed within the marketing area,
to sign a proposed marketing agreement,
tends to prevent the effectuation of the
declared policy of the Act;

(2) The issuance of this order
amending the order is the only practlcal
means pursuant to the declared policy of
the Act of advancing the interests of
producers as defined in the order as
hereby amended; and

(3) The issuance of the order
amending the order is approved by more
than the necessary two-thirds of the
producers who voted in the referendum.

List of Subjects in 7 CFR Part 1036

Milk marketing order, Milk, Dairy
products.

Order Relative t6 Handling

It is therefore ordered, That on and
after the effective date hereof, the
handling of milk in the Eastern Ohio-
Western Pennsylvania marketing area ’
shall be in conformity to and in
compliance with the terms and
conditions of the aforesaid order, as
amended, and as hereby further
amended, as follows: .

PART 1036—MILK IN THE EASTERN
OHIO-WESTERN PENNSYLVANIA
MARKETING AREA

1. The authority citation for 7 CFR
Part 1036 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 1036.2 is amended by
revnsmg paragraphs {a), (b), {c}), and
removing (d) to read as follows:

§ 1036.2 Eastern Ohlo-Western
Pennsylvania marketing area.

* * L * *

(a) In the State of Ohio:
(1) The following counties in their.

entirety: ’

Ashland, Ashtabula, Belmont, Carroll,
Columbiana, Cuyahoga, Geauga,
Harrison, Holmes, Jefferson, Lake,
Lorain, Mahoning, Medina, Monroe,
Portage, Stark, Summit, Trumbull,
Tuscarawas, and Wayne.

{2) In Guernsey County: The
townships of Londonderry, Mlllwood
and Oxford.

(b) In the State of Pennsylvania:

(1) The following counties in their
entirety:

Allegheny, Armstrong, Beaver, Butler,

- Crawford, Erie, Fayette, Greene,

Lawrence, Mercer, Venango, and
Washington.

(2) In Clarion County The townships
of Ashland, Beaver, Licking, Madison,
Perry, Piney, Richland, Salem, and Toby.

(3) Westmoreland County (except the
townships of Cook, Donegal, Fairfield,
Ligonier, and St. Clair; and, the boroughs
of Bolivar, Donegal, Ligonier, New

_Florence, and Seward).

(c) In the State of West Virginia, the .
following counties in their entirety:
Barbour, Brooke, Doddridge, Hancock,
Harrison, Lewis, Marion, Marshall,
Monongalia, Ohio, Preston, Randolph,
Taylor, Tuchker, Tyler, Upshur, and
Wetzel.

(d) [Removed]

§ 1036.50 [Amended]

3. In paragraph (a) of § 1036.50, the
amount “$1.85" is revised to read
“$2.00".

4. In § 1036.52, paragraphs (a) and (b)
are revised to read as follows: _

8 1038.5§ Plant location adjustments for
handlers,

(a) At a plant in the marketing area or
in the State of Pennsylvania, the Class 1
price for producer milk shall be the
Class I price computed pursuant to
paragraph {a) of § 1036.50. -

(b) At a plant outside the area
specified in paragraph (a) of this section,
the Class I price shall be adjusted by a
reduction of 1.5 cents for each 10-miles
or fraction thereof that such plant is
from the city hall of the nearest of the
following cities: Canton and Cleveland,
Ohio; Erie, Pittsburgh, and Uniontown,
Pennsylvania; and Clarksburg, West
Virginia. Distance applied pursuant to
this paragraph shall be the shortest
hard-surfaced highway distances as
determined by the market administrator.

- . > . * *

Effective date: January 1, 1887.

Signed at Washmgton. DC on: December
24, 1988.

Kenneth A. Gilles,

Assistant Secretary, Marketmg and
Inspection Services.

[FR Doc. 87-41 Filed 1-2-87; 8:45 am]
BILLING CODE 3410-02-M
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Farmers Home Administration
7 CFR Parts 1944 and 1951,

Borrower Supervision, Servicing and
Collection of Single Family Housing
Loan Accounts

AGENCY: Farmers Home Administration,
USDA.

ACTION: Final rule. *

SUMMARY: The Farmers Home
Administration (FmHA) revises its
regulation regarding supervision,
servicing and collection of single family
housing loan accounts. This action is
being taken to make editorial changes,
clarify the policy on moratoriums, add
instructions on the servicing of loans.of
borrowers entering active military duty
and to authorize the refinancing of .
certain FmHA loans. The intended effect
is to clarify the regulation and expand
authorities and procedures.
EFFECTIVE DATE: February 4, 1987.
FOR FURTHER INFORMATION CONTACT:
Phil Girard, Senior Loan Specialist,
Single Family Housing Servicing and
Property Management Division, FmHA,.
Room 5309, South Agriculture Building,
Washington, DC 20250; telephone (202)
382-1452.
SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
USDA procedures established in
" Departmental Regulation 1512-1 which
implements Executive Order 12291 and .
has been determined to be “nonmajor.”
It will not result in an annual effect on
the economy of $100 million or more; a
major increase in costs or prices for
consumers, individual industries, -
Federal, State or local government-
agencies, or geographic regions, or have
significant adverse effects on.
competition, employment, investment, -
productivity, innovation, or on the
ability of United States-based
enterprises to compete with forexgn-
based enterprises in domestic or export
markets.

This document has been reviewed in
‘accordance with 7 CFR Part 1940,
Subpart G, “Environmental Program.” It
is the determination of FmHA that this
action does not constitute a major

Federal action significantly affectmg the

quality.of human environment, and in
accordance with the National
Environmental Policy Act of 1969, Pub.
L. 91-190, an Environmental Impact
Statement is not required.

This program-activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.410. For the reasons set
forth in the Final rule related Notice(s)
to 7 CFR Part 3015, Subpart V, this
program/activity is excluded from the

scope of Executive Order 12372 which
requires intergovernmental consultation
with State and local officials.

This action contains policies and
procedures for borrower supervision,
servicing and collection of single family
housing loans. Editorial revisions in the
supervision section improve the
readability and comprehension of the
regulation but do not alter the Agency's
commitment of providing supervised
credit. Other changes clarify internal
procedures concerning the initial
payment date on subsequent loans and
the remittance of payments to the
Finance Office. New conditions for

~ reamortization, moratoriums, and

additional partial payment agreements
have been established. New sections

‘have been added concerning the

servicing of loans of borrowers entering
active military duty and the refinancing
of certain FmHA borrowers not eligible
for interest credit.

The following is a summary of the
major changes made to Subpart G of
Part 1951:

Section 1951.310 (a) establishes a limit
on the amortization period of
recoverable costs at 8 years. .

Section 1951.312 (d) provides that
rescheduled payment agreements will
usually bring accounts current within 2
years but will never exceed the
remaining term of the loan.

Section 1951.312(d)(2) allows only one
Additional Partial Payment Agreement
in any 1-year period without prior

. authorization of the District Director.

Section 1951.312 (e) refers to Subject C
of Part 1965 for servicing borrowers who
have declared bankruptcy.

Section 1951.312(e)(6) provides
guidance on how to service accounts
that are chronically one or two
payments behind schedule.

Section 1951.313(a)(3) redefines .
unduly impaired standard of living.

Section 1951.313(b)(1) changes the
requirement that housing expenses must
equal 35 percent of annual income to be
eligible for a moratorium to an income
reduction of 30 percent and requires use
of Household Budget to determine
eligibility.

Section 1951.313(b)(3) clarifies the
policy that a borrower would not be
eligible for a moratorium if the account
has been accelerated. Under
§ 1915.312(e)(5)(iii) of this subpart,
before an account is accelerated, the
District Director must determine that all
appropriate servicing actions (interest
credit, moratorium, etc.) have been
taken and that further servicing efforts
would not enable the borrower to meet
loan obligations. Since it has been
determined that a borrower is either
unable or unwilling to make scheduled

‘payments prior to acceleration, the

granting of a moratorium after
acceleration would only delay
foreclosure and not further assist the
borrower to become a successful
homeowner. This requirement does not
apply if it is discovered after
acceleration that a borrower was not
properly notified or considered for a
moratorium prior to acceleration.
Section 1951.313(b){4) requires the
borrower to notify the County
Supervisor if the circumstances for

. which the moratorium was granted
- change.

.Section 1951.313(e) allows a
moratorium to remain in effect until
canceled for up to 2 years. The
borrower's circumstances will be
reviewed annually but the moratorium
can be canceled anytime the reason for
the moratorium no longer exists. There
will no longer be a waiting period
between moratoriums but the reason for
the moratorium must be temporary.

Section 1951.313(f) requires borrowers
to show that an amount equal to the
deferred payments was applied toward
the expense if the moratorium was
granted to pay unexpected and
unreimbursed expenses.

Section 1951, 313(g](3) allows for
inclusion of fees in reamortization
amount.

Section 1951.313(g)(4) cancellation of
interest accrued during moratorium will
only be considered for borrowers whose
payments after moratorium exceed 20
percent of adjusted income.

Section 1951.314{a){6) provides that an
account may be reamortized if a
delinquency develops in connection
with the processing of a same terms
assumption.

Section 1951.314{a)(7) provides that
the RH loan of a farmer program
borrower may be reamortized if the -
farmer program loans are being
reamortized, rescheduled or
consolidated.

Section 1951.315 allows refinancing,
under certain circumstances, of loans
approved prior to August 1, 1968, loans

-made to above moderate borrowers and

nonprogram loans.

Section 1951.317 provides guidance on
servicing accounts of borrowers who
enter active military duty:

On September 24, 1985, a proposed
rule was published in the Federal
Register (50 FR 38662) for a 60-day
review and comment period. Comments
were received from the private sector,
another government agency and FmHA
employees throughout the country. The
summary of the comments received from
the private sector are presented here,
with discussion of the action taken or
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changes made or not made to the
regulations in considering the
comments. Comments and suggestions
concerning Subpart G of Part 71 were: .
Preamble. One commentor suggested
that several major changes were not
identified in the preamble. The two
examples cited, however, were
inaccurate. We believe that the
summary included in the preamble
adequately described the proposed
changes. Two commentors objected to
our not publishing the proposed
servicing guide letters. The guide letters
are just that, guide letters, the content of
which is clearly specified in the
regulation. Through State Supplements
approved in the National Office, guide
letters may vary from State to State. For
these reasons, the Agency does not
believe it necessary or beneficial to
publish the guide letters. - :
Section 1951.301, Two commentors’
objected to the exclusion of borrowers
who assume loans or have credit sales
on ineligible terms. These are not
program borrowers and, as such, are not
"authorized to receive assistance under
this-subpart. We agree that a borrower’s
. situation can change, therefore, these
borrowers will be included under -
§ 1951.315 which authorizes refinancing
if the borrower is in danger of losing
his/her home due to circumstances
beyond his/her control and qualifies as
an eligible section 502 borrower.
Section 1951.308(b}. One commentor

suggested that the Agency could convert -

borrowers from annual to monthly
payments without their consent. This
was not the intent. The regulation has
been clarified to assure that the
borrower must concur with such a
payment plan change.

Section 1951.309(b)(1). Two °
. commentors objected to the fact that
payments on amortized advances must
be made in full monthly increments. Any
partial payments received are not
applied to the advance but to the loan
account. Anytime a borrower pays less
than the scheduled payment, the
account is delinquent, so it is really an
accounting function. A change will not
be made; however, the Agency's
planned new accounting system, when
implemented, will have the ability to
apply partial payments to amortized
accounts. '

Section 1951.309(b)(3) Two
commentors objected to the fact that if a
borrower made an extra payment, it -
would not relieve them from making
their next scheduled payment. The
problem is with the definition of extra
payment. If a borrower was current and
sent in two house payments in June, a
payment would not have to be made in
July. Extra payments are defined in

Subpart A of Part 1951 of this chapter as
payments derived from the sale of a
portion of the real estate security,
insurance proceeds or a transaction of a

. similar nature which reduces the value

of the security.

Section 1951.312(e)(3){ii}. One
commentor suggested that voluntary
conveyance be considered only after all
other forms of voluntary liquidation
have been considered and that the
authority to accept voluntary
conveyance be removed from the
County Supervisor and given to the
District Director. The regulation clearly
requires that voluntary liquidation be
considered only after all servicing
authorities that the borrower is eligible

for have been extended and the

borrower is unable or unwilling to bring
the account current. If liquidation is
necessary, it is in the best interest of
FmHA and the borrower that it be
voluntary. Further, if the borrower can
no longer afford the property, it is
always-in the government’s best interest
for the borrower to sell rather than
voluntarily convey, and it is in the
borrower’s best interest to sell rather
than voluntarily convey if there is equity
in the property.

Present procedures give specific
instructions on the various actions that
must be accomplished prior to
acceptance of a voluntary conveyance.
Since the County Supervisor would have
to carry out these same procedures
before recommending a voluntary
conveyance to the District Director, we
see no benefit in moving the authority
up to the District level.

Section 1951.312(e)(5). Three
comments were received concerning
foreclosure of borrowers that are
chronically one or two payments past
due. It was not the intent of this
paragraph to change policy and

mandate foreclosure in these situations.

It was, however, added to stress the
lmportance of prompt and persistent
servicing of uncooperative borrowers.
The purpose of these servicing
regulations is to set forth authorities that
assist borrowers in becoming successful
homeowners. All borrowers, therefore,
will continue to receive the assistance
for which they are eligible. The
proposed regulation has been changed
to avoid the implication that foreclosure
would be initiated against all borrowers
one and two payments delinquent.
Section 1951.313(b)(1)(i). Two
commentors suggested that it actually
took a 42.8 percent decrease in income

to meet the 35 percent of income test.

Many homeowners, not just FmHA
borrowers, have difficulty at times
meeting family obligations. Priorities
must be established if families are to

become successful homeowners. In
these times, it is not uncommon for

. families to pay upwards of 35 percent of

their incomes for mortgage payments.
While it is realized that FmHA
borrowers are not typical homeowners,
we agree, however, that a 42.8 percent
decrease is excessive and have changed
the requirement from 35 percent of
income to a straight 30 percent income
reduction. Thirty percent is a significant
reduction, but the moratorium provision
authorizes assistance when the
borrower's standard of living is unduly
impaired. It is expected that from time to
time most families will experience
periods during which they are unable to,
or find it impossible to, meet family
obligations. Families must plan for such
emergencies. Conditions based on
circumstances beyond the borrower’'s
control that éxceed what would be
considered normal or reasonable
setbacks that temporarily prevent the
borrower from meeting necessary living
expenses and scheduled payments will
constitute an unduly impaired standard
of living. Since a moratorium is only
considered after it has been determined
that a borrower is receiving maximum
interest credit for which he/she is
eligible, the interest credit regulation
has also been revised to allow for a
change in the interest credit agreement
if a borrower experiences a 30 percent
income reduction. Both of the
commentors also believed that
moratorium requests should be
considered on a case-by-case basis with
the household budget being the
determining factor. This would be
extremely difficult to administer and
think that the 30 percent reduction in
income starting point is necessary. For
this reason, this suggesnon was not
adopted.

Section 1951.313(b){1)(ii). One
commentor suggested that any
legitimate expenses should be
considered, not just those resulting in a
lien. Another comment objected to the
anticipated arbitrary interpretation of
what constitutes excessive consumer
debt. We agree that the interpretation
would have been arbitrary, but also
realize that based on these comments
and the ones received from FmHA field
personnel, the moratorium provision is
very subjective. For this reason, we
have redefined what constitutes an
unduly impaired standard of living. We
have also deleted reference to excessive
consumer debt and instead limited
expenses to those unexpected and
uninsured expenses resulting from an
accident, illness, injury or death of a
family member or damage to the
security property if adequate insurance
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coverage was not available. In addition,
if FmHA is willing to defer payments to
enable a borrower to pay these
expenses, it is only right to expect that
the amount of the deferred house
payment will be used for that purpose.
Therefore, we have added as a
condition for moratorium the

- . requirement that expenses be reduced

by at least the amount of the deferred
payments.

Section 1951.313(b)(2). One
commentor suggested that this condition
would prohibit granting a moratorium,
for example, to migrant farm workers.
who are absent from the property for
extended periods. Occupancy is a
requirement for obtaining the benefits of
a loan and migrant farm families are
eligible for loans. This condition does
not include obvious exceptions such as
temporary periods of nonoccupancy
inherent to the borrowers’ employment.
A change will not be made. .

Section 1951.313(b)(3). Two
commentors objected to this condition.
Although not specifically mentioned in
the present regulation, policy has -
always been not to grant moratoriums
on accelerated accounts. Acceleration of
accounts is discussed in Subpart A of
Part 1955 of the chapter. Once an
account is accelerated, payments other
than for the full amount of the
delinquency normally are not accepted.
An account will not be accelerated
because of a borrower's delinquent
payments unless all servicing authorities
have been considered. However, if
foreclosure was initiated and on review
it was determined that the account was
not properly serviced, i.e., moratorium
rights not offered, the acceleration letter
would be rescinded.

Section 1951.313(b)(5). One
commentor suggested that the 2-year
limitation between moratoriums be
deleted. Considering the other changes
being made and the-fact that the 2-year
period could be waived if circumstances
warrant, we concur and will eliminate
the 2-year limitation. .

Section 1951.313(e). Two commentors
suggested that it was contrary to statute
and unreasonable that borrowers not be
extended appeal rights if a moratorium
is allowed to expire because of the
borrower's failure to supply the
information necessary for FmHA to
make a decision. Similar to interest
credit renewals, many borrowers on
moratorium fail to timely supply the
information needed for the County
Office to determine if a moratorium is
still justified. These additional contacts
cause an unnecessary burden on the
County Office, especially if the
moratorium was allowed to expire and
then was subsequently granted because

the borrower was in fact still eligible.
With these facts in mind and in the
interest of combining review
responsibilities of the county office staff,
moratoriums will no longer expire every
6 months. Instead, moratoriums will
continue in effect for a period of up to 2

years unless cancelled and the borrower

will agree at the time the moratorium is
approved to advise the County Office of-
any change in circumstances. A review
of the borrower’s circumstances will be

conducted during the borrower's annual -

interest credit review period. If the.
borrower is not on interest credit, the -
review will be on the anniversary date
of the moratorium. The moratorium will
continue in effect if the borrower is
determined eligible, otherwise the
moratorium will be cancelled. A

.moratorium can-be cancelled anytime

the County Supervisor becomes aware -
that the reason for the moratorium no
longer exists: Appeal rights will be given
unless the denial or cancellation is
based on an income reduction that did -

. not equal atleast 30 percent .of the

borrower's confirmed income; the
moratorium had been in effect for a total
of 2 years or the borrower failed on a
timely basis to supply information
needed to make a decision.

Section 1951.313(g)(3). Two

.commentors suggested that it was

unreasonable to require borrowers to
pay out of pocket for title clearance and
legal services associated with a
reamortization. We agree, and a-change-
has been made authorizing the fees to -
be included in the reamortized loan.

‘One commentor suggested that the loan

term be extended for 5 years when
reamortized as permitted in the Housing
Amendments of 1983, Public Law 98-181.
The law enhances the affordability of
homes for new borrowers and does not
provide a servicing tool to extend
existing loan terms. A change will not
be made.

Section 1951.313(k). Orie commentor
questioned the definition of confirmed
income. Confirmed income means the
borrower has supplied or agreed with
the income amount used in making the
determination. If this is the case, there
are no appeal rights. A change will not
be made. Three commentors objected to
the fact that failure to cancel interest
accrued during a moratorium was not
appealable. The Housing Act provides

“for cancellation of interest only in cases

of extreme hardship. The Agency has
determined that extreme hardship
occurs if, after all authorized interest'
credit has been granted and the account
has been reamortized over the maximum
period, the borrower cannot make
scheduled payments. Cancellation
would only change a borrower’s.

payment if the effective interest rate is
lowered to 1 percent. While the amount
of accrued interest could be considered
substantial to low-income borrowers,
when amortized, the resulting payment
changes are usually minimal and
normally would not be the determining .
factor in FmHA continuing with a
borrower. We agree, however, that the
regulation can be made more equitable.
The regulation is revised to consider

.cancellation of interest.accrued during

the moratorium period only for -
borrowers whose payments after the
moratorium exceed 20 percent of their
adjusted income. If cancellation is
denied, these borrowers will be given
appeal rights in accordance with FmHA -
Instruction 1900-B. Interest cancellation
will not be considered for other
borrowers and no appeal rights will be
given.

Section 1951.314. One commentor
suggested the addition of an additional
condition for reamortizations which
would allow reamortization in
circumstances where a delinquency
remains after.the use of all other
servicing authorities. This would
essentially require reamortization in all
cases before foreclosure could be
initiated. Reamortization is an effective .
tool to assist borrowers in the identified
circumstances, however, it is not viewed
as an authority to be used across the
board as the last servicing effort before
liquidation. Utilization of
reamortizations in this manner would
appear to be no more than a stalling
tactic that would not benefit either the

_ borrower or FmHA. No change will be

made.

Section 1951.315. Two commentors
suggested that FmHA extend the
refinancing authority to all borrowers, -
not just those presently not eligible for
interest credit. Both cited U.S. v. Garner
767 F.2d 101 (5th Cir. 1985) as the basis
for their comments. Six examples were
cited as evidence that the refinancing
authority would assist borrowers over
and above the benefits received from
interest credit, moratorium and
reamortization. In example 1, the
borrower’s payments were 20 percent of

. income. In example 2, the borrower

cited in example 1 has a lower adjusted
income and received the maximum
subsidy (1 percent) which represented
payments equaling 24 percent.of income.
In example 3, a borrower suffered a
further reduction of income, however, at
both income levels payments equaled 20
percent of income. In example 4, a 45
percent income reduction caused
payments to be reduced to an effective
interest rate of 1 percent which equaled
35 percent of income. It was stated the
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borrower was not eligible for a
moratorium, however, with State
Director concurrence, a moratorium
could have been granted. This borrower,

if refinanced, would have had payments -

equaling 19 percent of income. Under -

the revised regulations, this borrower

would be eligible for a moratorium

without a waiver. In example 5, after the

_ account was reamortized upon
expiration of the moratorium, the
borrower's payments equaled 26 percent
of income compared to 20 percent of
income if it had been refinanced. In’
example 6, if the loss of income occurred
at 18 months, the difference in payments
was slight, 21 percent vs. 20 percent, If
the reduction had occurred at 84 months,
the reamortized payments would equal
23 percent and the refinanced payments
20 percent of income. It is clear in all
examples except number 4 that
payments are well within an acceptable
percentage of income. In example 4, the
borrower would receive a moratorium
until normal income was restored or 2
years passed, whichever occurs first,
We continue to believe that present .
authorities are adequate to handle the
needs of most borrowers. Therefore, the

* refinancing authority will not be
extended to all borrowers. Refinancing
will, however, be extended to
nonprogram (NP) borrowers (since they
are not eligible for any program
benefits) who, similar to above
moderate-borrowers and borrowers who
received their loans prior to August
1968, cannot be eligible for interest
credit. NP borrowers’ loans can only be
refinanced if the NP borrower and the
house being financed meet the eligibility
criteria for a section 502 loan at the time
the refinancing is approved.

Section 1951.318. One commentor
suggested that the exception authority
be extended so that it can be initiated
by a request from a borrower and not
just by the State Director. If this
suggestion was adopted, it would, in
effect, negate the need for the
regulation. It would essentially require
administration of the program on a case-
by-case basis. This change will not be
made; however, we extended it to
provide that the administrator can
approve an exception if the provision .
adversely affects the government's.
interest and/or has an inequitable effect
on a borrower. We also revised it to
allow the Assistant Administrator,
Housing, to initiate a request for
exception.

Exhibits A, B and C are not being
published. These exhibits are -
administrative in nature and are
available in any FmHA office. Exhibit A
is a guide letter and Exhibits B and C

give guidance in the establishment of a
servicing tickler system.

- Numerous comments were received
from FmHA personnel, some of which

resulted in administrative changes and

some of which were not adopted
becéuse they did not fit within the scope -
of these regulations or were otherwise
not appropriate. A comment was
received from another agency within the
Department of Agriculture suggesting
that a distinction be recognized between
telephone and personal delinquency

contacts. Changes to § 1951.312(e) were . )

made to reflect the different objectives

- of these contacts.

“The changes in Subpart G of Part 1851
require conforming changes in Subpart
A of Part 1944 of this chapter.

List of Subjects
7 CFR Part 1944

Loan programs—housing and
community development, Low and
moderate income housing, Mortgages,

Rural housing, Subsidies.

7 CFR Part 1951

Account servicing, Low and moderate
income housing loans.

Accordingly, Chapter XVIII, Title 7
Code of Federal Regulations is amended.

. as follows:

PART 1944—HOUSING

1. The authority citation for Part 1944-
continues to read as follows:;

Authority: 42 U.5.C. 1480; 7 CFR 2.23; 7 CFR
2.70.

Subpart A—Section 502 Rural Housing
Loan Policles, Procedures and
Authorizations

2. Section 1944.17 is amended by
adding paragraph (e) to read as follows:

§ 1944.17 Maximum loan amounts.

* * * * L]

(e) When FmHA is refinancing the
loan of an existing FmHA borrower in -
accordance with § 1951.315 of Subpart G
of Part 1951 of this chapter, the debt may
exceed the market value of the security -
property to the extent necessary to
refinance the borrower’s outstanding
indebtedness plus closing costs required
in connection with the refinancing,

3. Section 1944.22 is amended by
revising paragraph (a) to read as
follows:

§1944.22 Reﬂnanclng debts.

{a) Refinancing of FmHA debts,
except as authorized under § 1951.315 of
Subpart G of Part 1951 of this Chapter,

-and debts on a building site without a

dwelling is not authorized.

L * *’ "

" 4. Sectlon 1944.33 is- amended by

' revnsmg paragraph (Dto read as follows;

§ 1944.33 Loan closlng.

. " L3 * .-

- (f) Direct payments. Direct payment

coupons for all new borrowers,

including transferees, will be retained in

- the County Office until. the borrower has .

made dt least six monthly payments on -
time. The coupons may then be .

‘delivered to.the borrower and payments -

made directly to the Finance Office.
Payments made to the County Office

- will be handled in accordance with

Subpart B of Part 1951 of this chapter. -
. . . . * .

5. Section 1944.34 is amended by
revising paregraph (i)(3)(ii) to read as
follows: -

§1944.34 Interest credit. )

* e K e

W
(3) o .

(ii) Decreased adjusted income.
Changes in interest credit will not be
made unless the borrower’s income is
reduced by at least 30 percent. The 30-

‘percent reduction will be from the

income on which the current interest
credit agreement is based. If the change
is determined within 3 months prior to .

. the anniversary date of the agreement

currently in effect, the change will be
effective on the anniversary date.

* * * * *

PART 1951—SERVICING AND
COLLECTIONS

6. The authority citation for Part 1951
continues to read as follows:

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5 -
U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70.

7. Subpart G is revised to read as
follows:

Subpart G—Borrower Supervision,

‘Servicing and Collection of Single Famlfy -
Houslng Loan Accoun(s

BCB
1951.301-Purpose. .
1951.302-Authorities and responsnbxlmes
1951.303-State supplements
1951.304-1951.306 [Reserved]
1951.307-Supervision. :
1951.308-Payment coupons and changes in .-

. payment plan.
1951. 309—Recew1ng and applymg payments.
1951.310-Amortization of recoverable cost.
1951.311-Finance Office responsibilities.
1951.312-Servicing.
1951.313-Moratoriums
1951.314-Reamortizations.
1951.315-Refinancing.
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Secs.

1951.316-Servicing a note-only loan.

1951.317-Servicing the account of a borrower
who enters active military duty aftera
loan is closed.

1951.318-Exception authority.

1951.318-1951.350 [Reserved]

Subpart G—Borrower Supervigion,
Servicing and Collection of Single
Family Housing Loan Accounts

§ 1951.301 Purpose.

This subpart sets forth policxes and.
procedures of the Farmers Home -
Administration (FmHA) to ensure that in
borrower supervision, servicing and
collection of Single Family Housing
Loan Accounts, all authorities are
considered and used to assist borrowers
to become successful homeowners,
thereby reducing the number and
amount of borrower delinquencies and
borrower failures resulting in liquidation
of the account. This subpart pertains to
all section 502 and 504 Rural Housing
(RH) loans (except RH loans for farm
service buildings) herein referred to as
Single Family Housing (SFH) borrowers,
including those who are also indebted
for a Farmer Program loan, i.e., farm
ownership (FO}, operating (OL), soil and
water {(SW), recreation (RL), emergency
(EM}, economic emergency (EE),
economic opportunity (EO), and special
livestock (SL) loan. Farmer Program
loans and RH loans for farm service
buildings wil be serviced in accordance
with applicable farmer program
servicing regulations. It does not apply
to borrowers who agssumed RH loans, or
have purchased inventory housing by
credit sale, on ineligible terms unless
refinanced in accordance with
§ 1951.315 of this subpart. These are
nonprogram (NP} loans, not SFH loans,
and will be collected in accordance with
Subpart B of Part 1951. SFH cases where
unauthorized loan or other financial .
assistance has been received will be
serviced according to Subpart M of Part
1951 of this chapter. In executing the
authorities provided in this subpart,
FmHA will observe requirements of the
Equal Credit Opportunity Act (ECOA)
which prohibits discrimination on the
basis of race, color, religion, national
origin, sex, marital status, age, or
handicap.

§ 1951.302 Authorities and
responsiblilities.

County Supervisors or delegated
representatives are responsible for
borrower supervision, servicing and

collection of all SFH loans as prescribed -

by this subpart under the general
guidance and supervision of District
Directors and State Office personnel.
Where a servicing and collection

contract has been entered into between
the FmHA National Office and a
contractor, the contractor is responsible
for servicing and collection actions
required by the contract for loans
covered by the contract. Any such
contracts shall be entered into subject to
the provisions of OMB Circular A-76
and Federal Acquisition Regulations {48
CFR, Chapter 1).

§1951.303 State supplements.
Except for instructions on how to

implement a State-wide tickler system

and procedures recommended by the
Office of the General Counsel based on
State law requirements, State
supplements will normally not be issued

. for this subpart. Any State supplements

proposed must be submitted to the
National Office for approval prior to
issuance.

§§ 1951.304-1951.306 [Reserved]

§ 1951.307 Supervision.

Supervision and counseling will be
provided when deemed necessary to
give borrowers an opportunity to
become successful homeowners, thereby
accomplishing the objectives of the loan.

_(a) Supervising and counseling
borrowers. When it is known that
borrowers are experiencing financial
difficulties or other problems, or when
borrowers request assistance, the

County Supervisor should counsel them .

on use and cost of credit, conserving
energy, property maintenance, and
applicable FmHA authorities and
requirements. When deemed necessary,
the County Supervisor will assist in
development of a budget to help
borrowers make the best use-of their
resources.

(b) Use of counselors from other
sources. FmHA may enter into a
Cooperative Agreement with a nonprofit
corporation, public body, or other
agency or organization which has
employees with training and experience
in counseling services. When an
Agreement of this type is in effect, the
County Supervisor will refer borrowers
for counseling in compliance with
paragraph (b)(1) through {4} of this
section when he/she determines such
counseling may be beneficial to the
borrower. The authority and
requirements for entering.and
participating in a Cooperative -
Agreement for counseling services are
as follows:

(1) County Supervisors are authonzed
to enter into Cooperative Agreements
with nonprofit corporations and public -
bodies which.employ qualified housing -
counselors. The counseling Agency will
provide free counseling to the FmHA

borrower and neither the counseling
Agency nor the Counselor will receive
payment from the borrower or FmHA. -
The Cooperative Agreement will be in
the form of Exhibit A {available in any
FmHA Office) unless an exception is
authorized by the National Office. .
(2} In counties where a Cooperative

_-Agreement.is in effect and the,

Counseling Agency will be counseling
delinquent borrowers, the County
Supervisor will send a letter to each
borrower who the County Supervisor

- determines needs assistance in order to

overcome the delinquency problem. This
letter is to introduce the counseling
program to delinquent borrowers and
encourage their participation {see Guide
Letter 1951-G-8). When the borrower
has agreed to participate by signing and
returning the letter, the counselor will be
notified .and provided the information in
the borrower's case file which is needed
for effective counseling.

(3) The County Supervisor, with .
assistance from the District Director and |
State Office staff, if necessary, will
provide necessary training in FmHA
loan policies and servicing policies to
the counselors.

(4) When a borrower is referred to a
counselor, the County Supervisor will
take no liquidation action for 1 month to:
allow a repayment agreement,
acceptable to FmHA, to be worked out -
with the counselor. An account is
considered referred after Guide Letter
1951-G-8 is executed by the borrower
and the counselor notified.

(c) Technical and Supervisory .
Assistance (TSA) grants. In counties or
areas in which TSA grants have been
funded and implemented, the County -
Supervisor will refer to the grantee
FmHA low-income borrowers who need
counseling and supervisory assistance
as defined in Subpart K of Part 1944 of
this chapter, and recommend lheu‘
participation.

§1951.308 Payment coupons and changes
In payment plan.

(a) Issuing payment coupons. A
booklet of 12 payment coupons and
envelopes i8 provided initially for each
borrower. The Finance Office will mail
the payment coupons to the County
Supervisor who will forward them to the
borrower or keep them in the County
Office depending on the status of the
borrower’s account. The County
Supervisor will use Form FmHA 451-34,
“Direct Payment Plan Change,” to
request new coupons when not
automatically.provided by the Finance
Office. The Finance Office will
automatically provide a new booklet of
12 coupons and .envelopes when: - -
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_(1) The tenth coupon in the booklet is
processed in the Finance Office;

(2) The required monthly payment is
changed for one of the followmg
reasons:

(i) Recoverable cost is charged to the
borrower's account.

(ii) Form FmHA 451-37 “Addmonal
Partial Payment Agreement.- is ’
processed.

(iii)) A subsequent loan is closed

{iv) The final payment of an advance
or subsequent loan is paid.

{v)-An account rescheduled by use of
Form FmHA 451-37 becomes currenit.

(vi) An Interest Credit Agreement is
- placed in effect.

(vii) An Interest Credit Agreement is
cancelled or renewed fora dlfferent
amount.

(viii) The account is reamortxzed

~-(b) Changes in payment plan—(1)
From annual payment to monthly
payment. With theit concurrence,
borrowers may be converted at anytime
from annual payments to'the monthly

" . payment plan by using Form FmHA 451-

34, completed in accordance with the
Forms Manual Ingert (FMI). The County
Office must be careful not to create a
delinquency when making this
convérsion. When the form is processed
in the Finance Office, the required -
monthly payments will be established as
1/12th of the annual installment. Cents
will be rounded to the next higher
dollar.

(2) From monthly payments to annual
payment. Borrowers with annual
payment notes who voluntarily

converted to the monthly payment plan

may be removed from the monthly
payment plan upon request provided -
their account is current. The change will
be accomplished by completmg Form

" FmHA 451-34.

(c) Subsequent loan payments lmtlal

" and subsequent loans of the same loan
type must be on the same payment plan.
and payments must be due on the same
date. When a subsequent loan is closed,
it will be on the payment plan in effect
for the initial loan. The Finance Office
will issue payment coupons which -
reflect the combined payments on all
loans. The monthly payment due date .

_ shown on the coupons will be that
required by the initial loan; however the
first installment on the subsequent loan
will not be due within 15 days after
closing.

§1951.309 Recalvlng and applylng ;
payments. :

.(a) Payments on accounts—-(l] o
Payments to Finance Office.-Normally, . .
borrowers will mail-their payments

_directly-to the Finance Office’in one of .

.the envelopea provided with the: coupon »

booklet. However, for all new .
borrowers, the payment coupons will be-
held in the County Office for atleast the
first six payments or for & longer period
of time if needed to determine that
borrowers understand their”
responsibility to make payments in'a
txmely manner.

(2) Payments to County Offzce Direct
payments may be accepted in the
County Office or in the field by
employees listed in Exhibit B of Subpart
B of Part 1951 of this chapter (available
in'any FmHA office). Payments received

will be processed in the manner outlined.
- in Subpart B of Part 1951 of this chapter.

(b) Application of payment. The
definitions of regular payments, extra
payments, and refunds in Subpart A of
Part 1951 of this chapter-apply to this
subpart,

(1) Regular payments Regular
payments will be applied by the Finance
Office in the following order of priority.

(i) Advances for récoverable cost in

.the amount necessary to keep the

advance accounts current. Payments on
amortized advances can’ only be applied
to the amortized advance in full monthly .
increments. Partial payments are not - -
applied to the amortized advance, but to
any outstanding unamortized advance
until paid in full before it is applied to
the borrower's loan account. -

(ii) Unamortized advances.

(iii) Accrued interest on the note
account.

{iv) Principal on the note account.

(2) Payments insufficient to pay
amount due. When a borrower who has
more than one loan of the same type- .
makes a payment in an amount ..

- insufficient to pay the. amount then due,

the payment shall be applied on a

prorata basis to each loan according to

the amount then due. For delinquency”
reporting purposes, a borrower with .
more than one loan of the'same type will

. be considered delinquent if the
payments received are less than the

combined amounts due on all loans of
the same type. :

(3) Extra payments and refunds Extra
payments and refunds will be credited

. to the borrower’s note account(s) as of-

the date of the Form FmHA 451-2,
“Schedule of Remittances” and will be
applied as prescribed in paragraph (b)(1)

‘of this section. Extra payments and-

refunds do not relieve borrowers from

makmg their next scheduled. payment

§1951.310 Amortlzatton of recoverable
cost.

When an. advance is made’ by FmHA

to pay recoverable costs, the Finance = -

Office w1ll automatxcal]y increase the

. payments duting the amortizatlon period
by the amount necessary to repay the -

advance. The advance will bear interest
at the rate which is in effect for the loan
to' which 'the advance is charged (as
specified 'on SF-1034, “Public Voucher. ’
for Purchases and Services other than
Personnel,” and Form FmHA 2024-1,
“Miscellaneous Payment System”).

- (a) Montbly payment borrowers. 1f
there is an outstanding balance from a
prevxous advance when a new advance
is made, the two amounts will be
combined and amortized as specified in
this section. If the new installment is.
less than the previous installment, the

larger of the two will be used, thus

causing the balance to be paid over a

- gshorter period. .

. (1) Payment of real estate taxes.

. When a borrower’s taxes are paid by -
. voucher as authorized in. § 1965.105 of

Subpart C of Part 1965 of this chapter,
the amortization period of the tax
advance will be the number of mionths
for which the taxes are being vouchered

. and will be stated on the voucher.

(2) Costs other than real estate taxes.
-Advances for costs other than real
estate taxes will automatically
amortized for.12 months unless the
County Supervisor determines that,
based.on the borrower’s repayment

- ability, a longer period is'needed and so

specifies on the voucher. An,

. amortization period of more than 12
" months will be used only when the cost

is of a nonrecurring type. In no case,
however, will the repayment period -
exceed 8 years, . ;

{(b) Annual payment borrowers
Recoverablé costs will be automatically
due and payable for annual payment

“borrowers on the next payment due .

date, unless the County Supervisor

-determines, based on the borrower’s

repayment ability, that a longer period is

- needed and so specifies on the voucher.

The advance can be prorated for more .
than one annual payment under the
conditions specified in paragraph (a) of

_ this section.

(c) Scheduling. adjusted loan
payments. A copy of Form FmHA 451-
26, “Transaction Record,” will be sent to
the County Office when a recoverable
cost is.charged to an account. The first
increased payment will be due on the
first regular monthly due date occurring
* 30 or more days after the charge is made .
to the account. C :

§ 1951.311 Finance Office respomlblllttes.

(a) Monthly status report. “The Finance
Office will provide each County Office
with a monthly report showing the
unpaid balance of-interest and principal,
daily interest accrual, date of last -
payment, and-schedule.status.of each -
borrower. Separate teports will be-
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prepared for monthly payment
borrowers and annual payment
borrowers. The Finance Office will
provide each State Office with a
monthly report showing the number of
delinquent monthly and annual payment
borrowers in each County Office.

(b} Annual statement. At the end of
each calender year, the Finance Office
will send each borrower a statement
showing the unpaid loan balance and
the total amount of principal and
interest paid during the year. If the

. borrower received subsidy that is
subject to recapture, the annual
statement will also show the cumulative
interest credit granted on the loans.

§ 1951.312 Servicing.

The County Supervisor will use all the
authorities available to give borrowers
an opportunity to become successful
homeowners. Every effort should be
made to reduce the number and amount
of borrower delinquencies and failures
resulting in liquidation of the account.
When foreclosure is recommended for
failure to make scheduled FmHA
payments, the account will not be
accelerated unless the loan is at least 3
payments delinquent. To assure that
effective use is made of those
authorities, follow up and monitoring
procedures must be established. The
County Office will develop a monitoring
(tickler) system for all new and '
delinquent borrowers that are required
to make their payments to the County

Office. (See Exhibits B and C available -

in any FmHA Office.) Offices with a
Multi-Function Work Station will
monitor borrowers on the system
established in the Automated Field
Management System. The tickler will be
worked daily to assure that borrowers
who did not make the payments
scheduled for the previous day are
promptly contacted. The monthly
Finance Office status printout will be
reviewed upon receipt to identify and
promptly service new past due accounts.
The District Director will review
delinquent accounts at least quarterly to
determine if appropriate servicing
actions are being taken and desired
results are being attained. All actions
taken, agreements reached and
recommendations made in the servicing
of a borrower account are to be
documented. Account servicing includes
the following:

(a) Hold payment coupons. The
County Supervisor will hold payment
coupons for all new borrowers for at
least 6 months and for delinquent
borrowers until the delinquency is
removed and the County Supervisor
believes that payments will be made as
scheduled..

(b) Interest credit. When servicing
loan accounts, County Supervisors will
make sure that borrowers are receiving
all of the interest credit assistance for
which they are eligible as provided for
in § 1944.34 of Subpart A of Part 1944 of
this chapter. .

(c) Moratorium. When it is known (or
if it appears) that circumstances exist
which may entitle a borrower to a
moratorium, the County Supervisor will
provide the borrower with Form FmHA
1951-23, *Moratorium on Payment
(Section 502/504 Loans),” on which to
apply for a-moratorium to be processed
in accordance with § 1951.313 of this
subpart.

(d) Rescheduled payment agreements. -

Delinquent borrowers are expected to
bring their accounts current as soon as
possible, based on their ability to repay
as determined by a completed Form

- FmHA 431-3, “Household Financial

Statement and Budget.” Borrowers who
are able will pay all or a substantial
portion of the delinquent amount in a
single payment. Those unable will pay a
larger than scheduled regular payment
until the account is current. The
remaining delinquent balance should
‘usually be paid within 2 years but in no
case will the repayment period exceed
the remaining term of the loan. The
borrower’s circumstances will be
reviewed annually to determine if the

" remaining delinquent balance can be

paid in full or if the additional payment
amount should be increased.

(1) If the account can be brought
current in four payments or less an
agreement will be reached with the
borrower, documented and recorded on
the tickler system but not sent to the
Finance Office.

(2) Borrowers who need more than 4
months to repay a delinquency will
execute Form FmHA 451-37 which will
be recorded on the tickler system and
sent to the Finance Office. Form FmHA
451-37 must be completed for each loan
and the amount of the additional partial
payment must be at least $10 per month
for each borrower. The County
Supervisor may enter into only one
agreement with a borrower in any 1-

- year period. Prior authorization from the

- District Director is required for any
additional agreements during this 1-year
period.

(e) Systematic method to service
accounts of delinquent borrowers. The
following method is to be followed in
servicing each delinquent housing
account. If letters are sent in lieu of
personal contact then Guide Letters,
1951-G-1, 2, 3, 4, 5, and 8 will be used
unless letters with different wording are
incorporated into a State supplement

which has received prior approval of the -
National Office. Although a sufficient
number of servicing letters are needed
to document that borrowers have been
notified of benefits which may be
available to them, the County
Supervisor must be aware that personal
contact, either by telephone or in
person, is more effective. Borrowers
who have declared bankruptcy under
the Federal Bankruptcy Code will be
serviced as provided in § 1965.117 of
Subpart C of Part 1965 of this chapter.

. . (1) First.notice. A borrower will be

contacted as soon as the County Office
becomes aware of a delinquency. This
will be when a borrower first misses a
payment; however, an existing
delinquent borrower who has not
previously been contacted will also be
serviced in accordance with paragraph
(e) of this section. In many cases, this
initial contact will determine the
success or failure of future servicing
efforts. Borrowers scheduled to make
payments in the County Office will be
contacted by phone, personal visit, or
Guide Letter 1951-G-1 the day following
the due date of a missed payment.
Borrowers paying direct to the Finance
Office will be contacted by phone,
personal visit, or Guide Letter 1951-G-1
immediately after the County Supervisor
becomes aware-of the missed payment.
(i) If the contact is by phone, the
borrower will be advised as to the

- amount of the delinquency and an

agreement should be reached that the
payment will be remitted that same day.
If the contact is by personal visit, a
payment should be collected. In either
case, if the borrower can't make the
payment that day, the County
Supervisor will discuss the situation
with the borrower and set a specific
date when the payment will be made.
This date will be recorded on the tickler
system.

(i) If the contact is by letter, the
borrower will be informed of the
delinquent amount and that payment
should be remitted that day.

. (iii) If the contact results from this
initial servicing effort but a payment is
not received or a payment date agreed
upon, the borrower will be scheduled
into the County Office in accordance
with § 1951.312(e}(3) of this subpart.

(2) Second notice. If, within 10 days,
no response has been received to the
initial delinquency contact, the County
Supervisor will send Guide Letter 1951-
G-2 notifying the borrower that the
required payment has not been received
and informing the borrower that interest
credit or a moratorium may be
available.



250

Federal Register / Vol. 52, No. 2./ Menday,, January 5, 1987 / Rules, and Regulations

(3) Third notice. lf. within 10 days no
response has been received. to the
second notice the County Supervisor
will send' Guide Letter 1951-G-3. The
letter will schedule an appointment fora
County Office visit. Form: FmHA 431-3'
will be attached-and' the-borrower will
be:requested to-complete: the-form and:
bring the payment coupons to the FmHA
office.

(i) During' the,bonrowers vigit a
payment should be collected and'the-
Form FinHA: 431-3 reviewed:to
determine if the borrower has.
repayment ability.. Iffa payment isinot
received to:bring: the;account current;. -
the:following items will be:discussed:

- and appropriate-action taken:

(A) Is the borrower-willing;and able to
maké additional payments in,excess of:
the:scheduled payment to: bring the
account.curent?

(B) Is.the borrower: eligjble: for-interest
credit assistance or: addmonal interest.
credit?.

(C).Does the bon:ower qualify, for ar
moratorium?

(i) If the borrower does. not qualify, for
a moratorium or additional interest
credit and: cannot or is net willing to
make a firm; commitment to bring the.
account current, the County Supervisor
will discuss voluntary liquidation.of the
account. The following options. listed im
the order of preference will be discussed
with the borrower:

{AYSale-of the property. The borrower
will be advised that sale of the property
will provide:an opportunity to-recover
any equity:the borrowermay have
acquired: If the-borrower-agrees to
attempt to sell, a reasonable time--
(usually 120-days) will be:allowed'to-
complete:the'sale. If tlie:house remains
suitable for. the SFHiprogram; the:
borrower will be informed of the:
possibility of assumption.of the FmHA:
debt by an.FmHA applicant in;
accordance: with. § 1965.126 of Subpart C
of Part 1965 of this chapter.

(B) Voluntary conveyance. If'the
borroweris unable:to:sell the property,
within a reasonable-period; voluntary:
conveyance to_the-Government will be:
considered. If the property is:conveyed,
the borrower willbe informed. that the:
property will have.to.be.vacated, title:
will transfer to.the. government.and.any
equity they. might have-in,the property:
will be lost.

(C) Foreclosure. 1f the. borrower does
not liquidate voluntarily, explain.that
foreclosure;will be initiated..

(4) Fourth. notice. If the:borrower. does
not respond.to the County Supervisor's:
letter or fails to keep the scheduled1
appointment, the County Supervisor will
immediately send Guide Letter 1951-G=~
4, notifying thie borrower of the items.in..

paragraphs (e)(3)(i) and (e)(3)(ii) of this _
section, and advising, that.the account.
will be referred to the District. Director. if
FiHA is not contacted within 10. d'ays

(5). Fifth notice.

(i) If within 10 days.the. borrower does
not respond to the County Supervisor's,
letter the District Director will send -
Guide Letter 1951-G>-5 notifying the
borrower of the: previous efforts to. assist
and advising that foreclosure will'be
initiated'if payment is not received'or -
satisfactory arrangements made;to bring
the account current.

(ii) If there-is no response to Guide
Letter 1951-G-5 within 10'days; no
further contact'is required: The: County’
Supervisor will prepare Form FmHA
1955-2; “Report on Real Estate'Problem
Case;” recommending foreclosure and'
send to the District Director-if the
account is at least'3-payments
delinquent. Exception. Refer to
paragraph (e)(6) of this section.

(iii) The District Director will review
the file-and decide-if appropriate:action
has been: taken by the:County
Supervxsor to adequately service:the
account in an effort to give thie borrower

. an opportunity to-become:a successful

homeowner: If the District Director
determines that appropriate-action has:
been taken in:servicing the account; that
further servicing efforts will not result in
the borrower meeting loan obligations;
and the account is at least 3 payments.
delinquent the District Director will
accelerate the account-according to:
Subpart A of Part 1955.0f this.chapter:
The acceleration:decision. will be:
deferred until:it:can:be determined if the
borrower is, eligible for interest: credit’or
a'moratorium in: situations; where: the:
spouse has been living apart:from: the:
borrowers family for less.than.6. months
and separation or-divorce; proceedings
have:not been initiated. If the District.
Director determines that additional:-
servicing efforts are appropriate;. the:
County Supervisor will: be:instructed:
regarding;actions.to:be taken: If: the-
County Supervisior cannot work.out an:-
agreement with the borrower;. the:file
will be returnedito the:District, Director.
for initiation of foreclosure action:

(8), Supplemental Contacts. The:
circumstances.of all borrowers.
encountering problems; willnot be; the:
same;as described. in:paragraphs.(e)(1)
through (e)(5) of this section. Some,
borrowers.are:chronically. 1. or:2
payments behind schedule and. others.
continually: default on.payment

agreements and fail. to:keep, =
appointments..Once. the reqmrements of
paragraphs (e)(1)- through (e){5) of: this,
section are; completed.,lb would-be. .
ineffective, in. many, cases, to,continually
repeat.these contacts. Imthese cases.

Guide Letter. 1951-G-6.or: any:
preapproved guide.lettermay, be used. -
for future contacts, The County C
Supervisor'must: be'very. firm.and
persistent in. servicing these-borrowers:
since in many cases:it.is difficult.on
impossible for. them to: bring;the,account -
current. If during;the:past 24. months;an
account was;accelerated for being at
least 3 payments;over due:and!after:
reinstatement: the. borrower:remains:
unable or unwilling;to;bring;and: keep:

‘the account,current the-County:

Supervisor'may recommend:foreclosure
when the-account:hecomes 2;payments
over-due:

§1951.313 Moratoriums.

(a) Definitions. As used in this
section::

(1) Moratorium. A periodiof up-to:2'
years during which scheduled payments
are deferred for payment:at & later-date.

(2) Scheduled-payments:. The amount
of‘the monthly or annual instalimenton
a promissory note:as modified by any
Interest Credit Agreement, Additional
Partial Payment' Agreement: or other
documented agreements:between FmHA
and the borrower:

(3) Temporary: For-the purposes; of
this regulation; temporary is a period. of
time not.to exceed'a 2:year-duration. For
example; it would' not be appropriate to
grant a moratorium during each period.
of unemployment to & borrower with.an
unstable. employment history. This
condition (unemployment),could'not be,
considered' temporary..

(4) Unduly impaired standard of’
living. An.adverse condition, based on.
circumstances beyond.the borrower’'s
control, exceeding a.normal,or.
reasonable financial, setback, that.
temporarily prevents,a borrower. fiom:
meeting necessary, living-expenses:and.
scheduled:payments.. .

(b) Eligibility-requirements. The.
County. Supervisor. will.provide the " .
borrower Form FmHA 1951-23 when. he/
she becomes.aware, of existing
circumstances. which:may; entitle a
borrower. to.a moratorium or-if. the,
borrower requests.a moratorium without
filing the, form.. All.of thie following;
conditions. must.exist before a
moratoriumican be granted:.

{1) The borrower is.temporarily-
unable.for, the. following. reasons. te:
continue making scheduled payments,
without unduly, impairing his; or her:
standard. of living: Form: FmHA 431~3:
will be completed. to:make this:
determination.

(i) Income reduction: ofiat,least 30;
percent., If the borrowerris; currently
receiving interest credit;-the 30)percent.
reduction will be from the income on.



Federal Register / Vol.

52, No. 2 / Monday, January 5, 1987 / Rules and Regulations

251

which the current interest credit
agreement is based. If the borrower is
not receiving interest credit, the 30
percent reduction will be from the gross
income reported on the borrower’s last
federal income tax return. If an income
reduction of 30 percent is verified, the
County Supervisor will prepare Form
FmHA 1944-A6, “Interest Credit
Agreement” if the borrower is eligible
for interest credit, or change the current
agreement if additional interest credit is
authorized. A 30 percent reduction by
itself does not make a borrower eligible
for a moratorium. The budget must
indicate that the borrower’s standard of
living will be unduly impaired if
payments with the maximum authorized
interest credit are continued, or

(ii) The need to pay unexpected and
unreimbursed expenses resulting from
an accident, illness, injury or death of a
family member or damage to the
security property if adequate insurance
coverage was unavailable.

{2) The borrower must occupy the -
dwelling unless the dwelling is .
determined by FmHA to be
uninhabitable. :

(3) The borrower's account has not .
been accelerated.

(4) The borrower agrees to notify the
County Supervisor if the circumstances
on which the moratorium was based
change and agrees to keep real estate
taxes and hazard insurance premiums
current during the moratorium period.

(c) Granting a moratorium. A
moratorium on scheduled payments will
be granted when:

(1) The borrower has made written
request on Form FmHA 1951-23.

(2) The County Supervisor has venfned
the accuracy of the information -
provided and determines that the
borrower is receiving all authorized
interest credit and meets all the
moratorium eligibility requirements.

{(d) Approval authority. The County
Supervisor is authorized to approve or
disapprove a request for moratorium.
The borrower will be notified in writing
of the action taken within 15 days after
the completed Form FmHA 1951-23 has
been received in the County Office. If
the moratorium is approved, Part 2 of
Form FmHA 1951-23 will be completed
and the form sent to the borrower. Form
FmHA 1951-6, “Borrower Account
Description Flag,” will be sent to the
Finance Office. If the moratorium is
denied, the borrower will be notified in
accordance with paragraph (e) of this
section, and §1910.8 (b)(1) of Subpart A
of Part 1910 of this chapter.

(e) Moratorium period. (1) A
moratorium will be in effect until
cancelled for a period not to exceed 2
years. The borrower’s circumstances

will be reviewed annually but the
moratorium will be cancelled anytime |
the reason for the moratorium no longer
exists.

{(2) A moratorium may be retroactive
for up to 90 days prior to the date the
request for a moratorium was received
in the County Office if the
circumstances for which the moratorium
is to be granted existed during that time.
In situations under § 1944.5 (d)(11) of
Part 1944 of this chapter where the
income of a spouse living apart from the
borrower family is included, the
moratorium may be retroactive for up to
90 days prior to either the date the
moratorium request was received or the
end of the 6 month period, whichever is
later.

(f) Annual Review. (1) For borrowers
receiving interest credit, the borrower’s
circumstances will be evaluated during
the annual interest credit review to
determine if a moratorium is still
justified. For borrowers not receiving
interest credit the borrower's
circumstances will be reviewed
annually on the anniversary date of the
moratorium. If circumstances warrant
the moratorium will continue in effect,
otherwise it will be cancelled. If the
borrower does not respond to the annual
request, the moratorium will be
cancelled. There will be no appeal of .
this cancellation. A moratorium will
never continue for a period of more than
2 years.

(2) If the moratorium was granted to
pay unexpected and unreimbursed
expenses the borrower must show that

‘an amount at least equal to the house

payments that were deferred has been
applied toward the expense, or the
moratorium will be cancelled. A follow
up should be scheduled if the deferred
house payments will pay off the
expenses prior to the annual review.

{3) The County Supervisor will remind
the borrower that a moratorium on
payments does not relieve him/her of
the responsibility of paying real estate
taxes and hazard insurance premiums
during the moratorium period.

{g) Action at the end of the
moratorium period, At the end of the

- moratorium period, the County

Supervigor will verify the borrower's
annual income and obtain a current
budget to determine the borrower's
repayment ability. The borrower will be
advised by letter of the action taken, the
reasons for the action, and the new
repayment schedule.

(1) Borrowers who can bring the
account current within 2 years by
paying the payments which were
deferred during the moratorium period,
in addition to the regularly scheduled

-payments, will execute Form FmHA

451-37 to establish a new repayment
schedule.
{2) When a borrower cannot bring the

" account current within 2 years through

the use of Form 451-37, the loan will be
reamortized wnthm the remaining term
of the loan.

(3) When a borrower does not have
repayment ability if the loan were
reamortized within the remaining term
of the loan, the loan may be reamortized
for the remaining term of the loan plus a
period not to exceed the total time a
moratorium was in effect. If the loan
was not originally scheduled for the
maximum legal term, the loan can be
reamortized for the maximum legal term
of the loan plus a period not to exceed
the time the moratorium was in effect,
less the number of years the loan has
been outstanding. Fees for title
clearance and legal services need to
assure that the Government's lien
priority is retained may be charged to
the borrower’s account as recoverable
costs. '

(4) Cancellation of interest accrued
during the moratorium will be
considered for borrowers whose
payments after the moratorium period
exceed 20 percent of their adjusted
income with maximum interest credit.
Part or all of the accrued interest will be
cancelled when reamortization over the
maximum authorized period will not
result in payments which are within the
borrower's repayment ability. If the
determination is made that the borrower
cannot make scheduled payments .
without cancellation of part or all of the
interest which accrued during the
moratorium, the County, Supervisor will
determine how much interest must be
cancelled to enable the borrower to
repay the loan during the maximum
authorized period. The County
Supervisor will advise the Finance
Office by memo of the amount of
interest cancelled, and this amount will
be deducted from the balance owed in
determining a new repayment schedule.

(5) If after 2 consecutive years of
moratorium the borrower is still unable
to make scheduled payments, even if the
account were reamortized, all
authorized interest credits were granted,
and interest accrued during the .
moratorium were cancelled, the account
must be liquidated.

(h) Cancellation. A moratorium may
be cancelled at any time during the
moratorium period if the County
Supervisor determines that the reason
for the moratorium no longer exists. If
cancelled, Form FmHA 1951-8 will be
sent to the Finance Office and the
borrower will be notified in writing with
appeal rights given according to
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paragraph (k) of. this section.. Form;
FmHA 451-37 will be executed: to
establish:a.new repayment.schedule and
the. borrower. will be notifiéd. in wiiting;
of the new. payment amount.,

(i). Interest accrual. Interest will,
accrue during the moratorium. at. the rate
shown on the. promissory note. as
modified by any Interest: Credit,
Agreement in.effect. Interest credit. will
be granted and renewed throughout:the
period a moratorium.is.in.effect for:
borrowers eligible. for interest credit as.

_authorized in Subpart A of Part 1944 of;
this chapter. -

(i) Notification of moratorium.
provision. Applicants and borrowers.
will be-advised of the availability of
moratorium relief as follows:

{1) During the applicant interview as.
required in.Subpart A of Rart 1944 of this
chapter. .

(2)In borrower servicing, contacts as
required in.§ 1951.312.of this subpart..

(k) Appedl rights. The borrower will
be advised'in writing of the right to
appeal as provide in.Subpart B of Part
1900 of this' chapter when a moratorium
request is denied, if'a moratoriumis
cancelled, or the interest accrued during
the moratorium is:not cancelled unless:

(1) The request or-cancellation was
based on-loss of'income and the
reduction did not equal atleast 30;
percent of the borrower's confirmed
income. ' -

(2) The: moratorium terminated'
because it was:in effect for-a total of 2
years. '

{3) The accrued interest was not
cancelled because the borrower's:
payments afterthe:moratorium did not
exceed 20 percent of income:

{4) The borrower failed to:provide:
information. during the annual review
period..

(I} Waiting period. There is no waiting
period. between: moratoriums provided-
the condition on which the: later
moraterium. is;granted. differs. from: the-
first one. ' :

§ 1951.314. Reamortizations.

Reamortizing:section. 502 and: 504 RH:
loans extends.loan payments to. the:
maximum authorized, repayment period;, -
or rearranges, the: payments within: the:
remaining years.ofi the. original:
repayment period,.

{a) Conditions. RH lean-accounts may:
‘be.reamortized under any of the, -
following, circumstances:

(1) When. the: borrower, has.made:
extra payments er refunds:totaling 10,
percent.or more. of the, Ioan.balance, and:
the County, Supervisor determines that.
the borrower cannot reasonably be.
expected to meet the obligation.unless.
the account.is.reamartized. to:

substantially reduce: the'annualior
monthly installments; .

(2): Atrthe: end. of the moratorium:
period in accordance with § 1951.313(g)
of this: subpart; ' ’

{3). When: an individual: farmer-
program loan: for real estate purposes or
a section 502 or-504: HR: loan. is being;
made to a presently indebted: section 502
or-504:RH borrower;. and: the loan
approval. official determines. that: the
borrower cannot reasonably: be:
expectéd to meet installments.due
unless the account is reamortized.

. (4) When.the loan:was not: originally’
scheduled for the maximumilegal term
and the-security life of: the: property is
such:that the term can be;extended, the:
loan can be reamortized for the
maximum: legal term:less:the.number-of
years the loan has been outstanding
provided: the: Caunty Supervisor
determines that. the:borrower's financial
conditionihas changedrand the: borrower
cannot reasonably be:expected. to: meet:
the obligation:unless: the account is

- reamortized. Fees for title clearance:and

legal servicesineeded:to assure that the:
Governments lier: priority-is. retained-
may be-charged to the account as.
recoverable costs:, .

(5} When: an:. unauthoerized loam or
unauthorized interest credit has been:

+ serviced:.imaccordance with Subpart. M:

of Part 1951 of this;chapter; and: the.
reversal and reapplication. of payments.
have resulted in a delinquency which
requires more tham 2 years: for the:
borrower-to:-repay under Form: FmHA:
451-37.. .

(6): Whem a, delinquency’ developed im:
connection with a: same terms )
assumptien processed; prior to October
31,1985. =

(7). To bring:a delinquent account:
current when:an: assumption on. same:
terms. is: processed. asi authorized im
§ 1965.126(c)(2)' of Subpart; €, of Part 1965
of this.chapfer..

(8), When: ai decision: has:beem made
under Subpart A.of Part 1951 of-this: _
chapter te:reamaortize; reschedule o
consolidate the fanmer program: loans of:
a borrower wha also: has;an RF: loan:.

(b) Required actions: The fallowing'
actions will be: taken:.

(1) Form FmHA 452-2;,
“Reamortization and/or Deferrall
Agreement,” Form:FmHA 1965~22,
“Informatjon, on Assumption:omNew:
Terms or Other €hange of Terms,"' and: -

Form EmHA 1965-23;, " Supplemental.

Information on Assumption:and;/or
Change of Terms,’ will be: completed:in
accordancewith:thes EMI.

(2) If the:note or:assumption
agreement being reamortized is;not:held:

"in the County, Office; the: County,
- Supervisorwill- obtain: the proniissory:

note and-any, assumption agreement
frem the Finance Office before

processing the reamortization.

{3} On the back of the original note or
assumption,agreement, below all
signatures and endorsements, the:
County, Supervisor will insert the,
following: A Reamortization.and/or
Deferral Agreementdated
19:_ ", in.the principal sum of

. has,been given to modify
the payment schedule of this note.”

(4) The end.of the. amortization period
will be the. final due'date. of the note
being reamortized unless. the due-date. is
extended in accordance, with
§,1951.313(g)(3) of §,1951.314(a)(4). of this
subpart..

‘(58): Interest.rate on.the loamwill be:

‘unchanged: If the borrower qualifies. for:

interest credit, following reamortization:
of the account,, a. new: Form: FmHA: 1944-
6, “Interest. Credit Agreement (Section:
502 RH Loans),” will: be: attached; tor
Form FmHA 452-2.and-submitted testhe
Finance Office:. '

§ 1951.315 Refinancing.

Refinancing.of section. 502 loans is:
authorized when the property'is:suitable
and:either interest credit would: not:be
available because the loan was,
approved prior to- August: 1, 1968, or the:
loanwas made:as aniabove-moderate:
income: ot NP loaniand the:borrower:
would new: be:eligible far a-loan with:
interest credit and, through
circumstances beyond: the barrower’s.
control, the borrower is;in. danger of-
losing his/her home: Refinancing will be -
accomplished!in accordance with

'§:1944:22(a) of: Subpart A of Part 1944.of

this chapter and; will be for the: amount
of the FmHA. debt plus. closing: costs if
necessary:.
§ 1951.316, Servicing;a'note-only loan..

A loan made om a note-only; basis; will

" be:setvicediima manner which is.im: the

Government's; hestl interest..

(a)i Sale:of real'property improved
with: note-anly finds: When property:
which was.improved: with note-anly
funds. is sold;, the: County- Supervisor will
attempt: ta; collect the balance owed on:
the: loan. If collection.cannot be made,
the: debt may be assumed: by: the:
purchaser of: the: property on the: terms.
of the nate: If cellection or assumption:
cannot be.effected, the debt should. be
settledi under Parti 1864 of this chapter
(FmHA Instruction:456.1),. if possible; or-
reclassified to collection-only:if: the:
borrower has assets:and a judgment:is
to be sought.. )

{b) Note-only:in:connectior with
secured'loan{s)! When: a borrower owes:
both secured and RHnote-only loans
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and the security property is transferred
to a party who will assume the secured
loan(s), the amount to be assumed will
be the total of the secured-and
unsecured loans, not to exceed the
market value of the security property.
When all of the transferor’s debt is not
assumed, the balance will be collected,
secured by a judgment if there are
assets from which collection may be
made, or setlled under Part 1864 of this
chapter (FmHA Instruction 456.1).-

(c) Deceased borrower. When a note-
only borrower dies, the County
Supervisor will determine if there are
relatives who will repay the loan. If
payments are not made, the County
Supervisor will determine whether there
are assets in the borrower’s estate from
which a claim may be collected. If there
are assets, a claim against the
decedent’s estate may be recommended
under § 1962.49 of Subpart A of Part
1962 of this chapter. If not, the debt will
be settled under Part 1864 of this chapter
(FmHA Instruction 456.1).

§ 1951.317 Servicing the account of a
borrower who enters-active military duty
after a loan is closed.

The Soldiers and Sailors Relief Act
requires that the effective interest rate
charged a borrower who enters active
military duty after a loan is closed will

‘not exceed 6 percent. This applies only
to full-time active military duty, and
does not includé military reserve status -
or National Guard participation. When
the borrower or the borrower’s
dependents are occupying the security
property, the borrower may be entitled
to interest credit which would result in
an effective interest rate lower than 6
percent. Therefore, such a loan will
accrue interest at the lesser of the
effective interest rate under an interest
credit agreement or at 6 percent for as -
long as the borrower is in active military
duty status.

(a) Respon51b111ty The County
Supervisor when made aware thata -
horrower has entered active military
duty is responsible for determining the
status of the borrower under this
section, notifying the borrower of this
entitlement, and notifying the Finance
Office of appropriate interest rate
changes.

(b} Notification to Finance Office—(1)
To initiate. If the borrower is entitled to
interest credit, after preparation of the
interest credit agreement but before
submission to the Finance Office, the
County Office personnel will contact the
Finance Office by telephone to
determine what the effective interest
rate will be under the interest credit
agreement. If the intetest credit
agreement prepared according to the

FMI for Form FmHA 1944-6 will result in
an effectiveinterest rate of less:than 6 .
percent, the agreement will be
processed according to Subpart A of
Part 1944 of this chapter and the FMI for
Form FmHA 1944-6. When the borrower
is not entitled to interest credit or where
the effective interest under aninterest
credit agreement would be more than 8
percent, the County ‘Supervisor will
request the Finance Office by
memorandum to accrue interest on the
account at an effective interest rate of 8
percent beginning on the date of the
memorandum or the-date of last
payment, whichever is later, until
further notice. The assistance under this
section may not be retroactlvely

. applied.

(2) To terminate. When a borrewer is

receiving the assigned 8 percent interest

rate (not interest credit), and the County
Supervisor becomes aware the borrower
is no longer in active military duty
status, the Finance Office will be
notified by memorandum to terminate
the 6 percent interest rate. The County
Supervisor will verify the borrower’s
income and if entitled to interest credit
according to Subpart A of Part 1944 of
this chapter, an interest credit
agreement will be prepared and
submitted (or changed, if applicable) or’
the interest rate will revert to the note
rate, effective with the next scheduled
payment. The 6 percent interest rate will
not be canceled retroactively.

§ 1951.318 Exception authority.

The Administrator may, in individual
cases make an exception to ény
requirement or provision of this subpart
or address any omission of this subpart .
which is not inconsistent with the
authorizing statute or other applicable
law if the Administrator determines that
application of the requirement or
provision or failure to take action in the
case of an omission would advergely
affect the Government's interest and/or
have an inequitable effect on a
borrower. The Administrator will

exercise this authority upon the request

of the State Director with the
recommendation of the Assistant
Administrator for Housing; or upon
request initiated by the Assistant
Administrator for Housing. Request for
exception must be made in writing.and
supported with documentation to
explain the adverse affect, propose
alternative courses of action:and show
how the adverse affect will be
eliminated or minimized if the exception
is granted. -

§§ 1951.319-1951.350 [Reserved]
Dated: November-14, 1986.

Vance L. Clark,

Administrator.

|FR Doc. 87~39 Filed 1-2-87; 8:45 am]

BILLING CODE 3410-07-M

FEDERAL TRADE COMMISSION
16 CFR Part 13
[Docket C-3203]

Cosmo Communications Corp.;
Prohibited Trade Practices, and
Affirmative Corrective Actions
AGENCY: Federal Tradﬁ Commission.
ACTION: Consent Order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting -

" unfair acts and practices and unfair

methods of competition, this consent
order prohibits, among other things, a
Miami, Fla. manufacturer and seller of
telephones from misrepresenting that its
phones are capable of generating the
tones necessary to access alternative
long distance and banking services that
require touch-tone phones.

DPATE: Complaint and Order issued

-‘December 12, 1986.1

FOR FURTHER INFORMATION CONTACT:
FTC/B-407, Joel C. Winston,
Washington, DC 20580. (202) 376-8648.
SUPPLEMENTARY INFORMATION: On
Thursday, September 25, 1986, there was
published.in the Federal Registér, 51 FR
34093, a proposed consent agreement
with analysis In the Matter of Cosmo

" Communications Corporation, a

corporation, for the purpose of soliciting
public comment. Interested parties were
given sixty (60) days in which to submit

~ comments, suggestions or objections

regarding the proposed form of order.

‘No comments having been received,
the Commission has ordered the -
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered its
order to cease and desist as set forth in
the proposed consent agreement, in

- disposition of this proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR Part 13, are as follows: Subpart—
Advertising Falsely or Misleadingly:

§ 13.10 Advertising falsely or
misleadingly; § 13.170 Qualities or
properties of product or service; § 13.205

! Copies of the Complaint.and the Decision and
Order are available from the Commission's Public
Reference Branch, H-130, 6th St. and Pa.Ave., NW,,
Washington, DC 20580.
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Scientific or other relevant facts.
Subpart—Corrective Actions and/or
Requirements: § 13.533 Corrective
actions and/or requirements; § 13.533-20
‘Disclosures; § 13.533-45 Maintain -
records; § 13.533-45(a) Advertising.

" substantiation. Subpart— '
Misrepresenting Oneself and Goods——
Goods: § 13.1710 Qualities or.properties;
§ 13.1740 Screntlfxc or other relevant
facts.

List of Subjects in 16 CFR Part13
Telephones, Trade practlces

(Sec. 8, 38 Stat. 721; 15 U.S.C. 46. Interprets or
applies sec. 5, 38 Stat. 719, as amended;- 15
U.S.C. 45)

Benjamin 1. Berman,

Acting Secretary.

[FR Doc. 87-36 Filed 1-2-87; 8:45 am}’
BILLING CODE 6750-01-M '

16 CFR Part 13
[Docket C-3204]
Viobin Corp.; Prohibited Trade

Practices and Affirmative Corrective
Actions

AGENCY: Federal Trade Commission.
ACTION: Consent Order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
order prohibits, among other things, a
Monticello, Ill. manufacturer and seller
of wheat germ oil products, as well as
its Richmond, Va. parent company, from
misrepresenting that their wheat germ
oil products can help consumers
improve endurance, stamina, vigor, or
any aspect of athletic fitness, or that
octacosanol, the active ingredient.in its
products, is in any way related to body
reaction time, oxygen debt, or athletic
performance. Additionally, respondents
are required to run corrective
advertising for a specified penod of
time.

DATE: Complaint and Order issued.
December 17, 1986.1

FOR FURTHER INFORMATION CONTACT
FTC/B-407, Brinley H. Williams,
Washington, DC 20580 (202) 376-8720.

SUPPLEMENTARY INFORMATION: On
Friday, October 10, 1986, there was
published in the Federal Register, 51 FR
36406, a proposed consent agreement
with analysis In the Matter of Viobin
Corporation, a corporation, for the

! Copies of the Complaint and the Decision and
Order are available from the Commission's Public -
Reference Branch, H-130, 6th St. and Pa. Ave NW
Washington, DC 20580. :

purpose of soliciting public comment.
Interested parties were given sixty (60}
days in which to submit comments,
suggestions or objections regarding the.

- proposed form of order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made

-its jurisdictional findings and entered its

order to cease and desist, as set forth in
the proposed consent agreement, in
disposition of this proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR Part 13, are as follows: Subpart—
Advertising Falsely or Misleadingly:

* § 13.170 Qualities or properties of

product or service; § 13.170-52
Medicinal, therapeutic, healthful, etc.
Subpart—Corrective Actions and/or
Requirements: § 13.533 Corrective
actions and/or requirements; § 13.533—45

. Maintain records; § 13.533-45(a)

Advertising substantiation, Subpart—
Misrepresenting Oneself and Goods—
Goods: § 13.1710 Qualities or properties.

List of Subjects in 16 CFR Part 13

Wheat germ oil products, Trade
practices.

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets or .

applies sec. 5, 38 Stat. 719, as amended; 15
U.S.C. 45, 52)

Benjamin I. Berman,

Acting Secretary.

{FR Doc. 87-37 Filed 1-2-87; 8:45 am|
BILLING CODE 6750-01-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 4

[T.D. 87-1]

Customs Reguiations Amendment
Relating to Foreign Clearances of
Vessels :

"AGENCY: U.S. Customs Service,

Department of the Treasury.

'ACTION: Final rule.

SUMMARY: This document advises the
public that Cambodia, Iran, Iraq, Laos,
Libya, Nicaragua, and South Yemen are
being added to the list of countries for

-which vessels may not be cleared by

Customs to proceed to a foreign
destination until complete outward
foreign manifests and all required
shipper’s export declarations have been
filed with the Customs district director.
The document also revises the Customs

Regulations pertaining to clearance of

vessels with incomplete cargo

- declarations, incomplete export

declarations, and bonds given in lieu
thereof. As part of the continuing
Customs program to update and revise
its regulations, the document also will -
clanfy foreign clearance procedures for
carriers, importers and the public, and -
will greatly aid Customs in its

- enforcement of the export control
- regulations.

EFFECTIVE DATE: January 5, 1967.

FOR FURTHER INFORMATION CONTACT:
Edward B. Gable, Jr., Carriers, .
Drawback and Bonds Division (202—566—
5732).

SUPPLEMENTARY INFORMATION:
Background

Section 4.75, Customs Regulatlons (19
CFR 4.75), currently provides the

‘6learance procedures for vessels bound -

for a foreign port or ports which have
incomplete cargo declarations,
incomplete export declarations, and
bonds given in lieu thereof. In addition,
footnote 109 to § 4.75(c) lists the
countries for which vessels may not be
cleared by Customs to proceed to a
foreign destination until complete
outward foreign manifests and all
shipper's export declarations have been
filed with the Customs district director.
Such action is necessary as an aid to the

‘enforcement of export laws and

regulations by the Customs Service.

. Customs is adding Cambodia, Iran,
Iraq, Laos, Libya, Nicaragua, and South
Yemen to that list of countries. Further,
as part of its continuing program to
update its regulations, Customs is
removing footnote 109 to § 4.75(c) and .
placing the list of countries contained
therein in revised § 4.75(c). In addition
to the above changes, this document
revises the existing language of § 4.75,
and deletes the unnecessary citation to
50 U.S.C. 191 from the section. Footnotes
106, 107 and 108 are also being deleted,
as they are unnecessary.

These changes will clarify foreign
clearance procedures for carriers,
importers and the public, and will
greatly aid Customs in its enforcement
of the export control regulations.

Executive Order 12291

It has been determined that this
amendment is not a “major rule” within
the criteria provided in section 1(b) of
E.O. 12291, and therefore no regulatory
impact analysis is requlred

Regulatory Flexnblhty Act

Because no notice of proposed
rulemaking is required for this final rule,
the provisions of the Regulatory
Flexibility Act {45 U.S.C. 601 et seq.) do
not apply. - -



Federal Register / Vol. 52, No. 2 / Monday, January 5, 1987 / Rules and Regulations

255

Drafting Information

The principal authors of this
document were Glen E. Vereb and Larry
L. Burton, Regulations Control Branch,
Office of Regulations and Rulings, U.S.
Customs Service Headquarters.
However, personnel from other offices
participated in its development.

Inapplicability of Public Notice and
Delayed Effective Date Requirements

Because vessels of Cambodia, Iran,
Iraq, Laos, Libya, Nicaragua, and South
Yemen pose immediate potential export
control risks to the U.S., it is contrary to
the public interest to delay
implementation of the changes by
seeking comments. Because the rest of
the amendment merely revises and
updates existing sections of the Customs
Regulations, it is impracticable and
unnecessary to seek public comments.
Therefore, it has been determined that
good cause exists for dispensing with
notice and public procedure pursuant to
5 U.S.C. 553(b)(B). Further, for the same
reasons, good cause exists for
dispensing with a delayed effective date
under 5 U.S.C. 553(d)(3).

List of Subjects in 19 CFR Part 4

Customs duties and inspection,
Imports, Vessels.

Amendments to the Regulations

PART 4-—VESSELS IN FOREIGN AND
DOMESTIC TRADES

1. The general éuthority' citation for
Part 4, Customs Regulations (19 CFR
Part 4), continues to read as follows:

Authority: 5 U.S.C. 301: 19 U.S.C. 66, 1624;
48 U.S.C. 3, 91, 2103.* * * There are no
changes in the specific authority citations for
Part 4.

2. Section 4.75 is revised to read as
follows:

§4.75 Incomplete manifest; incomplete
export declarations; bond..

(a) Pro forma manifest. Except as
provided for in § 4.75(c), if a master
desiring to clear his vessel for a foreign
port does not have available for filing
with the district director a complete
Cargo Declaration Qutward with
Commercial Forms, Customs Form 1302-
A (see § 4.83) in accordance with 46
U.S.C. 91, or all required shipper's _
export declarations (see 15 CFR 30.24),
the district director may accept in lieu
thereof an incomplete manifest (referred
to as a pro forma manifest) on the
General Declaration, Customs Form
1301, if there is on file in his office a
bond on Customs Form 301, containing
the bond conditions set forth in § 113.64

of this chapter relating to international
carriers, executed by the vessel owner -
or other pérson as attorney in fact of the
vessel owner. The legend, “This
incomplete Cargo Declaration is filed in
accordance with § 4.75; Customs
Regulations,” shall be inserted in item 16

- of the General Declaration. The form

shall be appropriately modified to
indicate that it is an incomplete Cargo
Declaration, and the Master's"Oath on
Entry of Vessel in Foreign Trade,
Customs Form 1300 (see § 4.63{a]), shall
be executed.

{b) Time in which to file complete
manifest and export declarations. Not
later than the fourth business day after
clearance from each port in the vessel's
itinerary, the master, or the vessel's
agent on behalf of the master, shall
deliver to the district director at each
port a complete Cargo Declaration
Outward with Commercial Forms,
Customs Form 1302-A; in accordance
with § 4.83, of the cargo laden at such
port together with duplicate copies of all
required shipper's export declarations
for such cargo and a General
Declaration on Customs Form 1301. The
oath of the master or agent on the
Master's Oath on Entry of Vessel in
Foreign Trade, Customs Form 1300 (see
§ 4.63(a)), shall be properly executed
before acceptance. The statutory grace
period of 4 days for filing the complete -
manifest and missing export
declarations begins to run on the first
day (exclusive of any day on which the
customhouse is not open for marine
business) following the date on which
clearance is granted.

(c) Countries for which vessels may
not be cleared until complete manifests
and shipper's export declarations are
filed. To aid the Customs Service in the
enforcement of export laws and
regulations, no vessel shall be cleared
for any port in the following countries
until a complete outward foreign
manifest and all required shipper's
export declarations have been filed with
the district director:

Albania Laos
Bulgaria Lativia
Cambodia Libya
China, People’s Republic Lithuania

of | Mongolian People's -
Cuba Republic -
Czechoslovakia Nicaragua
Estonia ’ North Korea ’

German Democratic Polish People's Republic
Republic (Soviet Zone  {Including.Danzig)
of Germany and Soviet Rumania
Zone sector of Berlin) South Yemen |

Hungary Union of Soviet Socialist
Iran Republics
Iraq Viet Nam

3. Part 4 is amended by removing
footnotes 108, 107, 108 and 109.
Alfred R. De Angelus,
Acting Commissioner of Customs.
Approved: November 20, 1886.
Michael H. Lane,
Deputy Assistant Secretary (Enforcement).

[FR Doc. 87-56 Filed 1~2-87; 8:45 am)
BILLING CODE 4820-02-M

19 CFR Part 24

Current IRS Interest Rate Used in
Calculating Interest on Overdue
Accounts and Refunds

AGENCY: Customs Service, Treasury.
ACTION: Notice of calculation of interest.

SUMMARY: This notice advises the public
that 26 U.S.C. 6621 has been amended
by the Tax Reform Act of 1986 (Pub. L.
99-514), to establish a new method of
determining the ‘adjusted rate of interest
on applicable overpayments or
underpayments of Customs duties. The
new method provides a two-tier system
based on the short-term Federal rate
and will be adjusted quarterly. The
interest rate, as set by the Internal
Revenue Service, will be 9 percent for
underpayments and 8 percent for
overpayments for the quarter beginning
January 1, 1987. It is being published for
the convenience of the importing public
and Customs personnel.

EFFECTIVE DATE: January 1, 1887.

FOR FURTHER INFORMATION CONTACT:
Robert Hamilton, Revenue Branch,
Nationa! Finance Center, U.S. Customs
Service, P.O. Box 68901, Indianapolis, IN
46268 (317) 298-1245.

SUPPLEMENTARY INFORMATION:

Background

By T.D. 85-93, published in the
Federal Register on May 29, 1985 (50 FR
21832), Customs 'advised the public that,
in order to implement sections 621 and
210 of Pub. L. 98-573, the Trade and
Tariff Act of 1984, interest on applicable
overpayments or underpayments of
Customs duties shall be in accordance
with the Internal Revenue Code rate
established in 26 U.S.C. 6621 and 6622.
Both the rate paid to the Treasury for
underpayments, and the rate that
Treasury paid for overpayments was the
same rate. In addition, the date was
determined semi-annually for the 8-
month periods ending on September 30
and March 31 of each year. The rate
used was the prime rate quoted by large
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commercial banks as determined by the
Board of Governors of the Federal
Reserve System.

This determination covered
antidumping and countervailing duty
payments, and increased or additional
Customs duties determined to be due on
a liquidation or reliquidation of an entry.
In addition, T.D. 85-93 also stated that it
has been determined that a uniform
interest payment system should be
established and that refunds pursuant to
a court determination and payable
under 28 U.S.C. 2644, and interest on
overpayments and underpayments of
.estimated excise taxes determined at
liquidation shall be assessed at the rate
prescribed under 26 U.S.C. 6621 and
6622,

The Tax Reform Act of 1986 (Pub. L.
99-514), amended 26 U.S.C. 6621
mandating a new method of determining
the interest rate. The new method
provides a two-tier system based on the
short-term Federal rate. As amended, 26
U.S.C. 6621 provides that the interest
rate that Treasury pays on
overpayments will be the short-term
Federal rate plus 2 percentage points.
The interest rate paid to the Treasury
for underpayments will be the short-
term Federal rate plus 3 percentage
points. The rates will be rounded to the -
nearest full percentage.

The interest rates are determined by
the Internal Revenue Service on behalf
of the Secretary of the Treasury based
on the average market yield on
outstanding marketable obligations of
the U.S. with remaining periods to
maturity of 3 years or less and are to
fluctuate quarterly. The rates are
determined during the first month of a
calendar quarter and become effective
for the following quarter.

N

Determination

It has been determined that the rate of
interest for the period of January 1,
1987-April 1, 1987, is 9 percent for
underpayments and 8 percent for
overpayments. This rate will remain in
effect until April 1, 1987, when it is
subject to change. Appropriate
amendments will be made to the
Customs Regulations in a future
document.

Dated: December 29, 1986.
William von Raab,
Commissioner of Customs.

[FR Doc. 87-57 Filed 1-2-87; 8:45 am]|
BILLING CODE 4820-02-M

PENSION BENEFIT GUARANTY
CORPORATION -

29 CFR Part 2644

Collection of Withdrawat Liabillity;
Adoption of New Interest Rate

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: This is an amendment to the
Pension Benefit Guaranty Corporation’s
regulation on Notice and Collection of
Withdrawal Liability. That regulation
incorporates certain interest rates
published by another Federal agency.
The effect of this amendment is to add
to the appendix of that regulation a new
interest rate to be effective from January

-1, 1987, to March 31, 1987.

EFFECTIVE DATE: January 1, 1987.

FOR FURTHER INFORMATION CONTACT:
John Foster, Attorney, Regulations
Division, Corporate Policy and
Regulations Department (35100), Pension
Benefit Guaranty Corporation, 2020 K
Street, NW., Washington, DC 20006;

_ telephone 202-778-8850 {202-778-8859 or

TTY and TDD). These are not toll free
numbers.

SUPPLEMENTARY INFORMATION: Under
section 4219(c) of the Employee
Retirement Income Security Act of 1974,
as amended {“ERISA"), the Pension
Benefit Guaranty Corporation (“the
PBGC") promulgated a final regulation
on Notice and Collection of Withdrawa!l
Liability. That regulation, codified at 29
CFR Part 2644, deals with the rate of

" interest to be charged by multiemployer

pension plans on withdrawal liability
payments that are overdue or in default,
or to be credited by plans on
overpayments of wihdrawal liability.
The regulation allows plans to set rates,
subject to certain restrictions. Where a
plan does not set the interest rate,
§ 2644.3(b) of the regulation provides
that the rate to be charged or credited
for any calendar quarter is the average
quoted prime rate on short-term
commercial loans for the fifteenth day
(or the next business day if the fifteenth
day is not a business day) of the month
preceding the beginning of the quarter,
as reported by the Board of Governors
of the Federal Reserve System in
Statistical Release H.15 ("Selected"
Interest Rates").

Because the regulatlon mcorporates
interest rates published in Statistical

Release H.15, that release is the
‘authoritative source for the rates that

are to be applied under the regulations.

_As a convenience to persons using the
regulation, however, the PBGC collects

the applicable rates and republishes

them in an appendix to Part 2644. This
amendment adds to this appendix the
interest rate of 7% percent, which will
be effective from January 1, 1987,
through March 31, 1987. This rate is the
same rate as was in effect for the last
quarter of 1986. See 51 FR 34597

__(September 30, 1986). This rate is based

on the prime rate in effect on December
15, 1986.

The appendix to 29 CFR Part 2644
does not prescribe interest rates under
the regulation; the rates prescribed in
the regulation are those published in
Statistical Release H.15. The appendix
merely collects and republishes the

rates in a convenient place. Thus, the

" interest rates in the appendix are

informational only. Accordingly, the
PBGC finds that notice of and public
comment on this amendment would be
unnecessary and contrary to the public
interest. For the above reasons, the
PBGC also believes that good cause
exists for making this amendment

effective immediately.

The PBGC has determined that this
amendment is not a “major rule” within
the meaning of Executive Order 12291,
because it will not have an annual effect
on the economy of $100 million or more;

_ nor create a major increase in costs or

prices for consumers, individual
industries, or geographic regions, nor
have significant adverse effects on
competition, employment, investment,
innovation or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 2644

Employee benefit plans, Pensions.

In consideration of the foregoing, Part
2644 of Subchapter F of Chapter XXVI of
Title 29, Code of Federal Regulahons. is
amended as follows:

PART 2644—NOTICE AND
COLLECTION OF WITHDRAWAL
LIABILITY

1. The authority citation for Part 2644
continues to read as follows:

Authority: Secs. 4002(b)(3) and 4219(c) Pub.
L. 93496, as amended by secs. 403(1) and 104
(respectively), Pub. L. 96-364, 94 Stat. 1208,
1302 and 1236-1238 (29 U.S.C. 1302(b}(3) and
1399(c)(6)). '

2. Appendix A is amended by adding
to'the end of the table of interest rates
therein the following new entry:.
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' Date of Rato
From To quotation {porcent).
01-01-67...l. 03-31-87,  12-15-88 . 7.50

Issued at Washington, DC, on this 30th day
of December 1986.

Kathleen P. Utgoff,

Executive Director. :

(FR Doc. 87-102 Filed 1-2 -87; 8:45 am]
BILLING CODE noa-o's-‘n

-'—

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80

[FR 3108-9]) ,
Regulation of Fuels and Fuel
Additives; Test Procedure for

Determination of Gasoline Lead -
Content by X-Ray Spectrometry

AGENCY: Environmental Protection .
Agency (EPA).
ACTION: Final Rule.

SUMMARY: EPA is amending its testing
procedure. for the determination of lead
content in gasoline by adding an
optional third method to the standard
and automated methods. This method
utilizes X-ray spectrometry, is
technically equnvalem to the other
methods, and is generally more efficient
and cost effective.

EFFECTIVE DATE: February 4, 1987
ADDRESS: Comments and other
information relevant to this rulemaking
{Docket No. EN-85-05] may be reviewed
at the Central Docket Section (LE-131A),
Environmental Protection Agency, 401 M
Street, SW., Washington; DC 20460,
between 8:00 a.m. and 4:00 p.m. on
weekdays. As provided in 40 CFR Part 2,
a reasonable fee may be charged for
copying services.

FOR FURTHER INFORMATION CONTACT:
Marilyn W. McCall, Fuels Section, Field
Operations and Support Division (EN-
397F), EPA, 401 M Street, SW.,
Washington, DC, (202) 382-2660.
SUPPLEMENTARY INFORMATION: The use
of leaded gasoline in motor vehicles
equipped with catalytic converters

_(“catalysts") as part of their emission
control systeras can render the catalysts
inoperative. Therefore, such vehicles are
designed (and labeled) to operate on
unleaded gasoline and the introduction
of leaded fuel into those vehicles by
certain persons is prohibited (40 CFR
80.22). To ensure that fuel represented
as unleaded does not contain lead in

excess of the maximum established by -

rule—0.05 gram of lead per gallon (gpg)
of gasoline (40 CFR 80.2 (g)}—the -

testing procedures (40 CFR Part 80,
Appendix B). This rule amends the
approved procedures (which utilize -
atomic absorption spectrometry) by
adding an optional procedure utilizing.
X-ray spectrometry. The addition of this
procedure allows greater flexibility and
efficiency in the analysis of gasolme
lead content.

This method is basically an Amerlcan

~ Society of Testing and Materials
" (ASTM) method, designated as method

B of ASTM D2599, “Standard Test -
Method for Lead in Gasoliné by X-ray
Spectrometry.” Slight modifications
have been made to the ASTM method in

- order to achieve compatibility with the
- atomic absorption methods and in order

to ensure compliance with EPA quality

" assurance guidelines. First, the range of

the new method has been extended from

.a lower limit of 0.1 gpg to a lower limit

of 0.01 gpg. This decrease in the lower
limit is well within the valid range of the
method (Sée data in Section 9 of
attached method.)

Second, EPA quality assurance
guidelines require more extensive
quality checks than the ASTM method
and these have been incorporated into
the method. The quality assurance part
of the new EPA method is equivalent to
the corresponding sections of the EPA
atomic absorption methods in all major
respects. The quality assurance
standards are more stringent than those
of the ASTM method.

The third change is in.the calibration
procedure. This section is more detailed
than the ASTM method in order to
better reflect good laboratory practice in
enforcement analyses.

The last part of the new EPA method :

Section 9, is composed of quality control
data collected at EPA’s National
Enforcement Investigations Center
(NEIC). Almost all of these data were
collected during use of the X-ray
spectrometer for screening actual
samples for lead. (Screening means
analyzing all samples by X-ray
spectrometry and then reanalyzing
samples with excessive lead by atomic

-absorption). In order to completely -

cover the entire range of possible lead
concentrations, additional quality
control-data were collected on specially
prepared samples. The actual duplicate,
spike recovery, EPA check sample, and -

‘National Bureau of Standards (“NBS")

reference sample data are included in

the method. An actual duplicate sample -
is simply a repeat of a test on the same

sample. A spike recovery is a sample’

-which has been “spiked” in the testing

laboratory with a known amount of

- lead. A National Bureau of Standards -
Administrator has established approved -

sample is a'sample provided by the
National Bureau of Standards with a
known amount of lead.

An extensive comparison between the
X-ray method and the automated atomic

‘absorption method was done on 15

samples prepared by compositing
several hundred old survey samples.
The results of this comparison are also
included in the method. EPA has
concluded that the two methods show
similar precisions for concentrations
near 0.05 gpg. but at higher
conceritrations the X-ray spectrometry is
somewhat more precise, although the
différences between results from the
two methods are minor.

" Various methods are available for the
detection of lead content in gasoline.
However, any new method approved for
use by EPA for enforcement actions
under this Part must be compatible, for .
comparison purposes, with the already
approved procedures—the “standard”
and “automated” methods. Therefore,
EPA is amending this rule to permit the
use of X-ray spectrometry as an
efficient, accurate, rapid analysis which
is technically equivalent to and

" comparable with the standard and

automated methods.
The proposed rulemaking was ;

. published in the Federal Register on -

November 29, 1985, 50 FR 49338. Time
was.allowed for comments and requests .
for a formal hearing were invited. No
hearing was requested. Comments were
received from four organizations:

* Atlantic Richfield Company (ARCO), .
" Chevron U.S.A. Inc., General Motors

Corporation, and Oxford Analytical
Marketing Company.

ARCO claimed that the main
disadvantage of the proposed method
was that it was a modification of ASTM
D2599 Part B which requires the use of a
tungsten target tube. It said that most
refinery X-ray spectrometers are not
equipped with tungsten tubes since they
exhibit poor sensitivity for sulfur.
Chevron also commented on the use of

" the tungsten tube and said that it was

rapidly becoming a specialty item.
Chevron said the proposed method did
not offer any cost savings because of the
need to switch target tubes. Both ARCO

-and Chevron recommended the use of

the rhodium target tube which is
presently used for sulfur analyses in
petroleum products by the refinery
laboratories.

Both ARCO and Chevron commented
that the ASTM Method D3229 was an

. acceptable X-ray method which was

specifically designed to determine total

.lead in gasoline in the lower ranges from
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0.010.to 0.50 gpg. ARCO recommended

" that EPA approve the use of the ASTM
Method 'D3229 as an optional methed for
determining lead in,gasoline since this
method has been in use by the industry
since 1973 and canbe performed on X-
ray spectrometers with a wide variety of
tube targets. ‘Also, ARCO believed that
use of ASTM D3229 would allow a
refiner to run‘lead on a spectrometer
optimized for sulfur and, as a result, the
method would receive much wider .usage
in the industry. ASTM D3229 uses a -
bismuth compound as.an internal
standard. Bismuth has lines of very
nearly the same energy as'the.lead line
so,'according to ARCO, the method
would function well regardless of the
tube. However, EPA believes the

~ method promulgated today has a

" distinct advarntage over the ASTM
D3229 method because no internal
standard need be added to the sample
before analysis. The tungstenilines are
always present from the tube and do not
need to be carefully measured into the
sample as a separate compound.

EPA bélieves, however, that other
ASTM X-ray methods can potentially be
considered as optional methods, and
that the method promulgated today can
potentially be expanded to include the
use of a rhodium tube. EPA is actively
investigating these alternatives and
plans to propose a rule which would
allow incorporating.other such methods
in the near future. EPA feels that to
incorporate ASTM D3229 and the use of
the rhodium tube as optional methods
and equipment usage is not appropriate
at this time. Thus, EPA has decided to
promuilgate the rule substantially as
proposed in the'November 29, 1985,
Federal Register notice.

Chevron also commented that the new
method.does not consider “statistical
uncertainty” .and that the data presented
in the.method do not.show that the new
X-ray method is as precise as the atomic
absorption methods. EPA disagrees with
Chevron's conclusions. The comparison
data submitted with the method clearly
show that the methods have.similar
precisions. For the eight samples with
less than.0.1 gpg of lead used in the
comparison, both the.atomic absorption
and the X-ray measurements had an
average standard deviation:0f:0.0024 gpg
(the.standard deviation was calculated
from four.determinations by.each
method for.each sample). For the.seven
samples with more than 0.1 gpg, the
atomic absorption method had an
average.standard deviation-of 0.03 gpg,
and the X-ray method had an average
standard deviation.of 0.003.gpg. Chevron
did.not mention these data in their
comments. In fact,-what.Chevron

objected to is the precision statement in
Section 8.1 of the proposed EPA X-ray
method. Chevron-cerrectly peinted out
that, for:certain-sample concentrations,
the precision requirement for the
proposed X-ray method when testing
duplicate samples-is less stringent than
the precision requirement of the atomic
absorption methods. The atomic
absorption methods.state that between 0
and 0.1 gpg, duplicates should differ by
no more than 0.005 gpg. The X-ray
method covers a much wider range, up
to 5.0 gpg, and thus requires atwo-part
statement concerning duplicates:
duplicates can differ by no.more than
0.005 gpg or 6%, whichever is greater.
The 0.005 gpg figure applies to low
concentration samples and the 6% figure
to high concentration samples. At 0.05
gpg. the limit for unleaded gasoline, both
the X-ray and atomic absorption
methods have 0.005 gpg.as the maximum
difference between duplicates. Over
0.083 gpg, the X-ray method has a 6%
difference as the maximum, while the
atomic dbsorption method ranges from
6% at 0.083 to 5% at.0.1 gpg. This
difference of 1% or less is not a major
difference and the 6% criterion is
adequate for values above 0.1 gpg.
Chevron also claimed that “gbove 0.10
g Pb/gal there is no precision statement
for the atomic absorption method.” In
fact, samples above 0.10 gpg are
routinely analyzed by atomic absorption
by diluting the samples, as required by
the automated method. The precision of
the high level samples is calculated from
the dilution factor and the precision of
the diluted samples measurements.
Chevron’s suggestion that the large
dynamic range of the new method may
make-obtaining a linear calibration
curve difficult has merit. Thus, the
method has been slightly modified to
allow the use of separate calibration
curves for.different ranges, or a
calibration curve which covers a smaller
range when necessary or desirable.
Chevron stated that the.condition EPA
included in-the proposed method for the
minimum time and intensity is different
from that stated in ASTM 2599 Method
B, Note 4. Chevron said that, depending
upon the X-ray instrument used, 30
seconds may-be too short a time for the
required.precision. EPA feels that 30
seconds should be enough time for
collecting sufficiently precise datafor a
given peak.on most instruments suited
for.the method. However, in response to
theicomment, a statement has been
added to'the method requiring a
counting error of 1%-or less.
Chevron:stated that “the repeatability
‘statement.[in the proposed method] is
notin agreement with the past quality

control data,” and seems to be referring

" 1o the data for.duplicates.in.the.0-t0.0.1

gpg range. However, not enough data
were presented by-Chevron-to allow
reaching that.conclusion.and the data
that werepresentedwere apparently
misinterpreted by -Chevron. EPA has .
included in the public.docket data which
are a more.complete version.of the
duplicate data. All of the duplicates in
the 0 to 0.1 gpg range meet the criterion
of the method. Those that.differ.by over
6% are‘for lJower concentration samples
and do not differ by more than 0.005 gpg.
"Chevron said that' EPA should have
collected "round-robin” data which
substantiate EPA’s reproducibility
statement. No reproducibility data were
collected by a round robin test.
However, EPA does not agree such data
were needed. The ASTM method has a
reproducibility criterion fbased on data

‘determined in different laboratories)

which is over two times less precise
than the repeatability criterion (based
on data from one laboratory). This
relationship was used to:prepare the
reproducibility criterion for the new
method as it was proposed, which used
aTactor of two'between repeatability
and reproducibility. '

‘General Motors advocated approval
of the method even though they found
the .atomic absorption spectrometry
methods more convenient and time-
saving. It said the acceptance of the X-
ray.method will provide.greater
analytical flexibility in the:choice of an
approved.method for testing lead in
gasoline. EPA agrees with this
statement,

Oxford. Analytical Marketing
(“*OAM”) made no-direct comments on
the method, but suggested that its
radioisotape instrument which-uses
energy dispersive technology was also
suitable. The.data it:provided appeared
to support their.claim; however, such an
instrument is sufficiently different in
operation and capabilities to.require
separate treatment as an alternative o
the X-ray method. Thus, EPA has not
adopted OAM's suggestion-at this time.

Additional Information

"Under Executive Order 12291, EPA
must judge whether.an action.is “major”
and therefore subject to the requirement
of a Regulatory Impact. Analysis. This
action is not major because it is not
likely to result.in:

(1) An-annual effect.on the economy
of $100 million-or.more;

(2) A major increase’in costs or prices
for consumers, individual industries,
Federal, State, orlocal government
agencies, or-geographic regions; or
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(3) Significant adverse effect on
competition, employment, investment,
productivity, innovation, of on the
ability of United States-based
enterprises to compéte with foreign-
based enterprises in domestlc or export”
markets.

The effects of this action are to
increase efficiency and reduce costs to

" test facilities which adopt the proposed
procedure.

This action was submitted to-the
Office of Management and Budget
(OMB) for review as required by -
Executive Order 12291. Any written
comments from OMB and any EPA
responses to such comments have been
placed in the docket.

Finally, under the Regulatory.
Flexibility Act, 5 U.S.C. 601 et seq., EPA
is required to determine whether a
regulation will have a significant impact
on a substantial number of small entities
50 as to require a Regulatory Impact
Analysis. This regulation authorizes use
of an optional laboratory procedure for
testing lead content of gasoline for
enforcement purposes. The method
allows greater efficiency than the
authorized standard methods. This
enables facilities to achieve a cost
saving if they already have the
equipment or test a volume of samples '
sufficient to warrant the initial '
investment in the equipment. Small
laboratories which cannot afford to
purchase the needed equipment may be
placed at a slight competitive
disadvantage if they are unable to test
gasoline samples as inexpensively as
facilities employing this method;
however, this impact on small entities is
expected to be insignificant. Therefore,
pursuant to 5 U.S.C. 605(b}, I hereby
certify that his rule will not have a
significant impact on a substantial

. number of small entities.

List of Subjects in 40 CFR Part 80
Gasoline. .

Dated: December 23, 1988.
Lee M. Thomas,
Administrator.

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

For the reasons set forth in the
preamble, Part 80 of Title 40 of the Code
of Federal Regulations is to be amended
as follows:

1. The authority citation for Part 80
continues to read as follows: -

Authority: Secs. 211 and 301(a} of the Clean

Air Act as amended, 42 U.S.C. 7545 and 7601,
unless otherwise noted.

2. Appendix B is amended by revising
the heading and by adding Method 3-to
read as follows:

Appendix B—Test Methods for Lead in
Gasoline

* * w * -

Method S—Test for Lead i in Gasoline by X-
Ray Spectrometry

1. Scope and Application

1.1 This method covers the determmanon .

of the total lead content of gasoline. The
procedure’s calibration range is-0.010 to 5.0
grams of lead/U.S. gallon. Samples above

this level should be diluted to fall within the .
range of 0.05 to 5.0 grams of lead/U.S. gallon. .

The method compensates for variations in
gasoline composition and is mdependent of
lead alkyl type.

1.2. This method may be used as an
alternative to Method 1—Standard Method
Test for Lead in Gasoline by Atomic s

Absorption Spectrometry, orto Method 2—
Automated Method Test for Lead in:Gasoline

- by Atomic Absorption Spectrometry. -

1.3 Where trade names or specific -
products are noted in the method; equivalent
apparatus and chemical reagents may be
used. Mention of trade names or specific -

products is for the assistance of the user and .

does not constitute endorsement by the U.S,
Environmental Protection Agency.

2. Summary of Method

2.1 A portion of the gasoline sample is .
placed in"an appropriate holder and loaded-
into an X-ray spectrometer. The ratio of the

. net X-ray.intensity of the lead L alpha.

radiation to the net intensity of the
incoherently scattered tungsten L alpha .
radiation is measured. The lead content is
determined by reference to a linear
calibration equation which relates the lead
content to the measured ratio.

2.2 The incoherently scattered tungsten
radiation is used to compensate for
variations in gasoline samples.

3. Sample Handling and Preservation

3.1 Samples should be collected and
stored in containers which will protect them
from changes in the lead content of the
gasoline, such as loss of volatile fractions of*
the gasoline by evaporation or leaching of the
lead into the container or.cap.

3.2 If samples have been refngerated they
should be brought to room temperature prior
to analysis.

3.3 Gasoline is extremely flammable and
should be handled cautiously and with

adequate ventilation. The vapors are harmful

if inhaled and prolonged breathing of vapors
should be avoided. Skin contact should be
minimized. See precautionary statements in
Annex Al3.

4. Apparatus

41 X-ray Spectrometer, capable of
exciting and measuring the fluorescence lines

mentioned in 2.1 and of being operated under,

the following instrumental conditions or _
others giving equivalent results: a tungsten
target tube operated at 50 kV, a lithium
fluoride analyzing crystal, an air or helium

optical path and a proportional or
scintillation detector.
4.2 Some manufacturers of X-ray

. Spectrometer units no longer allow use of air

as the beam path medium because the X-ray
beam produces ozone, which may degrade
seals and electronics. In addition, use of the

"equipment with liquid gasoline in close

proximity to the hot X-ray tube could pose
flammability problems with any machine in

- case of a rupture of the sample container.

. Therefore, use of the helium alternauve is

recommended

5. ﬂeagents

51 .Isooctane, Isooctane is flammable and
the vapors may be harmful See precautions

" in'Annex AlL1.

5.2 Lead standard, solution, in isooctane,
toluene or a mixture of these two solvents,

" containing approximately 5 gm Pb/U.S. gallon

i

may be prepared from a lead-in-oil -
concentrate gsuch as those prepared by

-Conostan (Conoco, Inc., Ponca City,
.- Oklahoma). Iscoctane and toliene are
fNammable and the vapors may be harmful.

See precautionary statements in Annex Al1
and Al.2, .

6. Cohbralion .

" 8.1 Make exact dilutions with iscoctane .
of the lead standard solution to give solutions
with concentrations of 0.01, 0.05, 0.10, 0.50,
1.0, 3.0 and 5.0 g'Pb/U.S. gallon. If a more

* limited range is desired as required for

linearity, such range shall be covered by at
least five standard solutions approximately-
equally spaced and this range shall not be
exceeded by any of the samples. Place each
of the standard solutions in-a sample cell .
using techniques consistent with good

" operating practice for the spectrometer

employed. Ingert the sample in the
spectrometer and allow the spectrometer
atmosphere to reach equilibrium (if -
appropriate). Measure the intensity of the

‘lead L alpha peak at 1.175 angstroms, the.

Compton scatter peak of the tungsten L alpha
line at-1.500 angstroms and the background at
1.211 angstroms. Each measured intensity
should exceed 200,000 counts or the time of
measurement should be at least 30 seconds.
The relative standard deviation of éach
measurement, based on counting statistics,
should be one percent or less. The Compton
scatter peak given above is for 90° instrument

_geometry and should be changed for other

geometries. The Compton scatter peak (in
angstroms) is found-at the wavelength of the
tungsten L alpha line plus 0.024 (1-cos phi),
where phi is the angle between the incident
radiation and the take-off collimator.

8.2 For Each of the standards, as well as
for an isooctane blank, determine the net

. lead intensity by subtracting the corrected

background from the gross intensity.
Determine the corrected background by
multiplying the intensity of the background at
1.211 angstroms by the following ratio

obtained on an isooctane blank:

Background at 1.175 angstroms

Background at 1.211 angstroms.
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6.3 'Determine the corrected lead intensity
ratio, which is the net'lead intensity
corrected for matrix effects by division by the
net incoherently scattered tungsten radiation.
The net scattered intensity is.calculated by
subtracting the background intensity at 1.211
angstroms from.the gross intensity-of the
incoherently scattered tungsten L alpha peak.
The equation’for the corrected lead intensity
ratio follows:

Lead L alpha—corrected.background

R= " Incoherent tungsten L alpha—

background.

6.4 Obtain a linear calibration.curve by
performing-a least.squares fit.of the corrected
lead intensity ratios to the standard
concentrations.

7. Procedure

7.1 Prepare.a calibration curve as
described in 6.-Since the scattered tungsten
radiation:serves as an interndl standard, the
calibration curve should serve:for at least
several days. Each day the suitability of the
calibration curve should be checked by
analyzing several National Bureau of
Standards.{NBS) lead:in:reference-fuel
standards or.other:suitable standards.

7.2 Determine the corrected lead intensity
ratio for.a. sample in the same manner as was
done for the standards. The samples should
be brought to room .temperature before
analysis.

7.3 .Determine the lead concentration of
the sample from.the.calibration curve. If the
sample concentration is greater than 5.0 g Pb/
U.S. gallon or the'range calibrated for in‘6:1,
the sample shouild be diluted so'that the
result is within'the.calibration. span of the
instrument.

7.4 Quality control standdrds, such as
NBS standard reference materials, should be
analyzed atleast once.every testing session.

.7.5 .For each group.of ten samples, a
spiked sample should:be prepared by adding
a known amount of lead to a sample. This
known addition.should:be at least 0.05.g Pb/
U.S. gallon, at:least-50% of.the measured lead
content.of the unspiked sample, and not more
than 200% of the.measured lead content of the
ungpiked sample (unless:the minimum
atldition.of 0.05 g Pb/U:S. gallon exceeds
200%)..Both:the spiked and unspiked samples
should be analyzed.

8. Quality Control

81 The difference between:duplicates
should not:exceed 0.005 g Pb/U.S.gallon or a
relative difference of 6%.

8.2 All.quality control standard.check
samples:should agree within 10% of the
nominal value of the standard.

8.3 All spiked samples:should have a
percent recovery of 100% =+ 10%. The:percent

- recovery, P, is calculated as-follows:

P=100 X (A-B)/K
where
A=the analytlcal result’ from the :spiked

sample,'B
unspiked sample, andK =:thetknown
addition.

=-the-analytical result from the:

84 The difference between independent
andlyses of the same sample in different
laboratories-should not exceed 0.01 g Pb/U'S.
gallon or a relative difference of 12%.
9.'Past-Quality Control Data

9.1 Duplicate analysis for 26 samples in
the range of 0.01 to 0:10 g Pb/U.S. gallon
resulted in an average relative difference of -
5.2% with a standard deviation of 5.4%.
Duplicate analysis of 14 samples in the range
0.1 to 0.5 g Pb/U.S. gallon resulted in an
average relative difference.of 2.3% with a
standard deviation of 2.0.. Duplicate analysis
of 47 samples in the range of 0.5 to 5 g Ph/
U.S. gallon resulted in an average relative
difference of 2:1% with a standard deviation
of 1.8%.

8.2 The average percent recovery for 23
spikes made to samples in‘the 0.0 to 0.1 g Pb/
U.S. gallon range was103% with a standard
deviation of 3.2%. For 42 spikes made to
samples in'the 0.1 to 5.0-g'Pb/U.S. gallon
range, the average percentrecovery was
102% with a standard deviation of 4.2%

9.3 The analysis of National Bureau of

- Standards-lead-in-reference-fuel standards of

known concentrations‘in a-single laboratory
has resulted in found values deviating'from
the true value for 14 determinations of 0.0430
g Pb/U.S. gallon by an average of 2.8% with a
standard deviation of 6.4%, for11
deterniinations of 0.065 g Pb/U.S. gallon by
an average of 4.4% with a standard deviation
of 2.9%, and for 15 determinations of 1.994 g
Pb/U.S. gallon by an average of 0.3% w1th a
standard deviation of 1.3%.

9.4 Eighteen analyses.of reference
samples (U.S. EPA, Research Triangle Park,
NC) have resulted in. found values differing
from the true value by an average of 0.0004 g
Pb/U.S. gallon with a standard deviation of
0.004 g Pb/U.S. gallon.

Annex

A1l. ‘Precaulionary Statements
A11 Isooctane

Danger—Extremély flammable. Vapors
harmful if inhaled.

Vapor may cause flash fire.

Keep away from heat, sparks, and open
flame.

Vapors are heavier rhan air and may gadther
in low places, resulting'in-explasion
hazard.

Keep container closed.

Use adequate ventilation.

Avoid buildup of vapors.

Avoid prolonged breathing of vapor or spray
mist.

Avoid prolonged or repesdted skin contact.

A1.2 Toluene

Warning—Flammable. Vapor harmful.

Keep.away from heat, sparks, and open
flame.

Keep container closed.

Use with adequate ventilation.

Avoid breathing of vapor or spray mist.

Avoid prolonged or repedted contact with
sskin.

A13 ‘Gasgline
Danger—Extremely.flammable. Vapors
. harmful.if inhaled.

~ Vapor:may cause flash. fire.

Keep away‘from-heat, sparks,-and open
flame.

Vapors are heavier.than air.and may gather
-in low places, resulting in explosion
hazard.

Keep container closed.

Use adequadte-ventilation.

Avoid buildup of vapors.

Avoid prolonged breathing df vapor or spray
mist.

Avoid prolonged or repeated skin contact.

[FR Doc. 87-58 Filed 1-2-87; 8:45 am]
BILLING.CODE ‘6560-50-M

DEPARTMENT.OF HEALTH-AND
HUMAN-SERVICES

45 CFR Part 30

Federa! Claims Collection

AGENCY: Department of Health and
Human Services

ACTION: Final Rule.

SUMMARY: The Department's Claims
Collection regulations at 45°CFRPart.30
implement-the Federal Claims-Collection
Act of 1966 and the‘implementing
Federal Claims-Collection standards
issued-by-the Department of Justice.and
the General Accounting Office. This
final rule would amend the regulation to
implement the‘Debt Collection Act of
1982 Amendmerits to the Act of 1966, as
these Amendments-were interpreted-in
revisions to the Federal Claims

. Collection Standards and-new

guidelines issued‘by the Office of
Personnél' Management. The rule would
also establish-procedures-for the
exercise of the'Department'’s authority
to collect and dispose of débts under the
common law. These procedures are not
intended‘to:supersede-or preempt, but .
rather should complement, procedures
which maynow.exist or-may later be
promulgated for the:collection-and
disposition.of debts.arisingunder
particular programs administered by the
Department: .

EFFECTIVE DATE: February 5, 1987.

FOR FURTHER INFORMATION CONTACT:
Sandra H. Shapiro, (202) 475-0150.

SUPPLEMENTARY INFORMATION: On May
2, 1985, the'Department solicited public
comment on a proposed revision‘to the
regulations.implementing the Federal
Claims Collection Act of 1966 (FCCA)
and the Federal Cldims Collection
Standards (FCCS) issued jointly by the
General Accounting Office and the
Department of Justiceat-4 CFR Parts
101-105. Enactment-of:the’'Debt
Collection Act:of:1982:(DCA)i(Pub..L.
97-366),-amending the:FCCAand réldated
statutes, amendment.ofithe:FCCS and
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the publication by the Office of
Personnel Management of new
guidelines on employee salary offset at 5
CFR Part 550 necessitated revision of
the Department’s regulations.

The Department received numerous
comments from, or on behalf of,
interested parties, including fifteen
states. Many editorial and a few
substantive revisions were made to the
proposed rule upon consideration of
these comments. The major
organizational change appearing in this
final rule is the consolidation of
proposed § 30.15 (Administrative Offset
of General Debts) and 30.16 (Employee
Salary Offset) into new §§ 30.15
(Administrative Offset). This change is
discussed below along with other
changes.

We wish to thank all the individuals
and entities who reviewed the proposed
rule and contributed their comments.

The comments that we received and
the revisions that we made in this final
rule are discussed below.

Debts Owed by States and Local
Governments

_The comments submitted by, or on
behalf of, fifteen states addressed the
issue of the application of the interest
{88 30.13 and 30.14) and administrative
offset (§ 30.15) provisions to debts owed
by the states. Relying primarily on the
federal court decision in Perales v.
United States, 751 F.2d 95 (2d Cir. 1984),
(per curiam), aff'g 598 F. Supp. 19 (S.D.
N.Y. 1984), these commenters suggest
that the Debt Collection Act of 1982
abolished the right of federal agencies to
charge interest on debts owed by states
or to collect these debts by
administrative offset. We addressed this
issue in the preamble to the proposed
rule. We remain firm in our belief that
such, in fact, was not the intent of
Congress in excluding state and local
governments from the interest (section
11) and administrative offset (section 10)
provisions of the DCA. 31 U.S.C. 3701(c),
3716, 3717. We believe that Perales,
supra, and Pennsylvania v. Block, Nos.
85-5186 through 5198 and 85-5269
through 5271, slip op. (3rd Cir. January 6,
1986), which essentially adopted the
commenters’ position, were wrongly
decided.

_ The interpretation of section 11 of the
Act by these two Circuits is supported
by neither the plain and ordinary
meaning of the language, the legislative
history nor principles of statutory
construction. In addition, the two
opinions fail to give any weight to the
interpretation of this provision by the
Department of Justice and the General
Accounting Office, the two agencies
charged with government-wide

implementation of the Act. These two
agencies have taken the position that,
because no statutory purpose to the
contrary is evident, the Act cannot be
read in derogation of the common law.
Therefore, federal agencies are free to
charge interest on debts owed by states
and offset these debts administratively
under the common law authority
acknowledged by Pennsylvania, supra.
GAO and Justice have articulated this
position in the amendments to the FCCS,
4 CFR 102.3(b)(4), 102.13(i), and
preamble at 49 FR 8889, 8891, March 9,
1984, and Comptroller General decision,
B-21222, [an. 5, 1984

In addition, two other circuits which
have addressed the issue have affirmed
the survival of the Federal
Government's right to assess. interest to

. the states under common law. United

States v. West Virginia, 764 F.2d 1028
(4th Cir. 1985); County of Saint Clair,
Michigan v. United States, No. 83-351486,

~ slip. op. (6th Cir. Dec. 7, 1984)

(unpublished). :

One commenter cites to the
Intergovernmental Cooperation Act of
1968, 31 U.S.C. 6501, et seq., a8 an
expression of Congressional intent that
states not be charged interest. That Act
provides, at 31 U.S.C. 6503, that states
are not to be held accountable for
interest earned on grant money before it
is used. This provision supports our
position that clearly, where Congress
has intended to prohibit the assessment
of interest, the intent has been
expressed unequivocally; and if
Congress had intended, in the DCA, to
impose the same prohibition generally
on all debts owed by states, similarly
unequivocal language would have been
adopted.

Except for the provisions in 4 CFR
102.13 relating to interest, administrative
costs and late payment charges, all
other provisions in the FCCS relating to
the collection or compromise of debts, or
suspension or termination of collection
action, apply equally to all debtors,
including state and local governments.
In exercising their common law right to
charge interest on debts owed by state
and local governments, federal agencies
have the option of either adopting the
FCCS or applying independent
standards. These regulations will treat
state and local governments the same as
any other debtor with respect to interest
charges: i.e., interest will be charged
under §§ 30.13 and 30.14 to the extent
that a statute, a contract or another
regulation does not provide otherwise.
See section 30.1.

In order to conform with this policy,
under a final rule published in this issue
of the Federal Register, we are
amending the regulations governing

grants to States for public assistance
programs and Federal financial -
participation in the child support
enforcement programs under the Social
Security Act.

One commenter suggested that if
states are to be subject to administrative
offset and interest charges, our
regulations should also permit the states
to apply these remedies on amounts
owed to them by this Department.

" The subject matter is outside the
scope of these regulations, which
provide standards for the exercise of the
Department’s role as creditor. These
regulations do not purport to address the
issue of payment of the Department’s
obligations. Procedures for claims filed
against the Federal Government are
provided in 4 CFR Part 31.

Social Security Act Debts

In the preamble to the proposed rule
we expressed our concurrence with the
GAO and Justice position that, under the
same rationale which leads us to
conclude that our common law right to
charge interest to the states and offset
their debts administratively remains
unaffected, section 8(e) of DCA did not

" abrogate our common law right to utilize

these and other collection tools provided
for in the DCA in collecting debts owed .
under the Social Security Act. FCCS,
section 102.19, preamble at 49 FR at
8892; 82 Comp. Gen. 599 (1983). Section
8(e), 31 U.S.C. 3701(d), provides that the
DCA amendments at 31 U.S.C. 3711(f} -

" and 3716-19 do not apply to debts or

amounts payable under the Social
Security Act. These provisions pertain
to the use of credit reporting agencies,
administrative offset, interest and other
charges and collection agencies.
However, we explained that, except
under certain conditions, these
collection tools would not be applied to
debts arising out of benefit payments
under Titles Il and XVI of the Social
Security Act. In this final regulation we
have added debts arising out of
payments to beneficiaries under Title
XVIII of the Act (Medicare) to this class
of exemptions, except for debts arising
under section 1862(b) for Medicare
payments for which a beneficiary has
been reimbursed by liable third party,
e.g., doctor or other health care provider.
See §§ 30.13(d)(1), 30.15(c)(5), 30.16(a)(2)
and (3), 30.17{b)(2). We felt this change
to be justified by the similitude in
circumstances of debtor recipients under
these three entitlement programs.

The following changes (other than
minor editorial and minor clarifying

.changes} were also made:
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Preamble

In the above “Summary" section we
adopted one commenter’s suggestion
that we revise the preamble to clarify
that these regulations implement both
the DCA and our common law collection
‘authority.

Section 30.1 Purpose and Scope

~ Several commenters suggested that
we list the specific debts which are
covered by these regulations, and those
which are collected under other
regulations or procedures, We do not
feel such a list would be appropriate for
inclusion in this regulation. We are,
however, considering the possibility of
doing so when we revise those
provisions of the various agency
guidance manuals pertaining to claims
collection. Section 30.1 was revised to
add a list of the Department manuals
which provide such guidance.

Section 30.2 Definitions

We amended several definitions to
clarify our intent: 1. We amended the
definitions of “amounts payable” and
“debts arising under the Social Security
Act by adding “other contractors or
grantees” to the list of covered debtors,
and by specifically excluding federal
employees salaries from that list. One
commenter. noted that the prior
definition would not treat as debts
arising under the Act, debts such as
those arising out of the award of grants
to colleges and universities under
section 707 or research grants or
contracts under section 1110. We agree,
and do not feel such a distinction is
appropriate. By adding “other
contractors or grantees” the definition
will cover all debts which in fact arise
under the Act, and amounts which are in
fact payable under the Act, while
excluding purely administrative
payments necessary to maintain the
operations of the agency which,
although technically made from program
funds, do not arise under the Act.
Employee salaries fall within the latter
category. The Comptroller General has
affirmed the view that the exclusion of
debts arising or payable under the
Social Security Act (31 U.S.C. 3701(d))
from 31 U.S.C. 3711-3720 does not apply
to non-Act debts such as overpayments
of pay. Comp. Gen. Dec. B-214919,
March 22, 1985, at 10, footnote 6.
Payment of federal employee salaries,
including employees of the Social
Security Administration, is an obligation
which arises under Title 5 of the United
States Code. Because of the number of
queries which we received regarding the
status of this type of debt, we felt a

specific reference would be appropriate
for clarification.

2. We amended the definition of
“claim” to reflect references in the
regulations to debts owed to other

agencies, and to include other examples .

of debts. One commenter suggested that

. we distinguish “claims” from "“debts”

but we found no basis for making the
distinction. The terms are
interchangeable. “Overdue" is now
defined separately from “claim.”

3. We added the definition of debts
which are “lxqmdated or certain in

.amount.”

Sectzon 30.11 Collection Rule
' We reorganized this section into

~ various subsections and eliminated

superfluous language to facilitate its
reading. We also added language to new
subsection (a) to clarify that where the
agency attempts to collect its debts by
offset under Section 30.15, appropriate
notice must be given under that section,
without regard to the notice provisions
of section 30.11 and 30.12. These
changes address several comments.

Section 30.13 Interest and Charges

One commenter queried why
§ 30.13(a)(1) did not provide for the
accrual of interest from the date a debt

“is incurred, rather than at the time

notice is mailed to the debtor. The DCA
and the FCCS provide for accrual from
the date of notice, and agencies are not -
free to digress from the mandatory
provision. 31 U.S.C. 3717(b); 4 CFR
102.13 (a) and (b). Theoretically, interest
could be assessed beginning at an
earlier date on debts owed under the

‘Social Security Act or those owed by

state or local governments because the
DCA does not apply to these debts. In
addition the Secretary may use the
advance billing procedure: that is,
include the interest notification prior to
the debt actually being owed. For
example, the Secretary may notify
grantees in the grant award document

_ that misspent funds will be subject to

interest from the time they were
misspent. It also should be noted that
these regulations would not preclude the

adoption of independent standards for a .

particular type of debt, should the need
arise, or be perceived, in the future.
These regulations only apply to the
extent that other procedures do not.
Paragraph (a)(1) was amended to
provide that the Secretary shall charge
an annual rate of interest as fixed by the
Secretary of the Treasury after taking
into consideration private consumer
rates of interest prevailing on the date
that the Department becomes entitled to
recovery. The rate is identical to the
interest rate charged under the National

Research Services Awards program

. pursuant to 42 U.S.C. 289-1(c)(4)(B). The

rate of interest was amended to protect
the interests of the government, since
the “current value of funds” (CVF) rate
does not provide adequate protection
inasmuch as the rate is substantially
lower than existing commercial rates of
interest. The interest rate is adjusted on
a quarterly basis and the Assistant
Secretary for Management and Budget
will publish all adjustments in the

‘Federal Register-upon receipt from the

Department of the Treasury. The
adopted maximum interest rate
represents a moderate charge between
the CVF rate, and the maximum
consumer credit rate in the District of
Columbia suggested in the proposed
rule. The maximum rate was amended
to provide a more moderate and stable
rate of interest than that originally
proposed.

Paragraph (a)(2) was amended to
provide lower.rates of interest if the
rates provided in paragraph (a)(1)
adversely affect the government'’s
interest. However, such rates may be no
lower than the current value of funds, as
required by 31 U.8.C. 3717. We also
amended paragraph (a)(2), with
reference to § 30.19, relating to
installment agreements, to provide that
rates of interest on installment
agreements shall be no lower than the
U.S. Treasury “'Schedule of Certified
Interest Rates with Range of
Maturities.” Interest rates under this
schedule bear a relation to the length of
time over which payment of a debt is
extended. Information regarding the
schedule of certified interest rates may.
be obtained from Mr. Gerald Murphy,
Fiscal Assistant Secretary, Department
of Treasury, Room 2112, Main Treasury
Building, 15th and Pennsylvania
Avenue, NW., Washington, DC. 20220,
(202) 566-2112).

Paragraph (d)(1) was amended to
include beneficiary overpayments under

- Title XVIII in the category of excluded

Social Security Act debts.

Paragraph (h)(1) was amended to
clarify that normal processing delays
are not grounds for waiver-of mterest
and other charges.:

The last four sentences in proposed -
paragraph (h) were deleted as an
unnecessary obstacle to the exercise of
the Secretary’s discretion to waive
interest and charges. Also, the last
sentence denying review is unnecessary -
because, ordinarily, a debtor would
have no right of review of an agency
determination under these regulations
except as expressly granted. Of course,
a debtor does not lose his right to seek
review by GAO under 31 U.S.C. 3702, or
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by a federal district court under the
Administrative Procedure Act, 5 U.S.C.
551 et seq. or the U.S. Constitution.

Section 30.14 Interest and Charges
Pending Waiver or Review

We have improved the clarity of this
section: in any case in which the
Secretary believe that a debt is owed to
HHS and the debtor disputes the
existence or amount of the debt and
retains the debt amount in dispute and
the final determination is to the effect
that any amount was properly a debt to-
HHS, the Secretary shall collect or offset
the debt plus interest from any future
payments to the debtor. Interest will be
calculated as described in § 30.13{a) and
accrue on the debt amount starting from
the date the debtor was first made
aware of the debt and ending when such
debt is repaid.

Section 30.15 Admlmstmtzve Offset

This section underwent extensive
revision as a result of inquiries and
suggestions offered by commenters.
Commenters repeatedly expressed
confusion regarding the distinction
between employee salary offsets
effected under former § 30.16 and those
effected under former § 30.15. Section
30.16 essentially pertained to offset
under 5 U.S.C. 5514. However,
procedures were still necessary for the
offset of debts not covered by 5 U.S.C.
5514, and so the procedures under
former § 30.15 for offset of general debts
were made applicable to those debts
pursuant to the FCCS, section 102.3(b).
In effect, few substantive differences
existed between the two former
sections: in fact, only two essential
- differences exist with respect to offset of
employee debts by salary deductions.
Under former § 30.16 deductions could
not exceed 15 percent of the employee’s
disposable pay, whereas former § 30.15
contained no such limitation. In
addition, if an employee requested
review of the existence or amount of the
debt, the reviewing officer under former
§ 30.16 was required to be someone not
- under the supervision of the Secretary,
whereas review under former § 30.15 .
would be conducted by an agency
officer or employee. These restrictions
under former § 30.16 were mandated by
the DCA Amendments to 5 U.S.C. 5514.

Except for the above distinctions, the
standards and procedures for offset

under the two sections were essentially '

parallel. We, therefore, felt that
consolidation would resolve the
confusion.

Several other changes were made,

In paragraph {a)(1), we substituted the
word “liquidated or certain in amount”
in place of “‘certain in amount” and

. defined “liquidated or certain in amount

“in § 30.2. Several commenters queried
whether “certain in amount” referred to
a debt affirmed after exhaustion of all
appeals. Such is not the case. .
“Liquidated or certain in amount” as the
definition explains, merely refers to a
debt for an amount that has been
identified by the creditor agency, or is
readily ascertainable based upon the
information available to the agency.
This is to be distinguished from a debt
which is merely speculative with respect
to the amount. The term “liquidated or
certain in amount” is also used by the
Department of Justice and the General
Accounting Office in the Federal Claims
Collection Standards, 4 CFR 101-105.

In new paragraph (b)(1) (formerly
subsection (b)), the phrase “without the
debtor’s consent” wag deleted from the
definition of “administrative offset.”
This is merely a conforming change to
accommodate the provisions pertaining
to offset with the debtor's consent, such
as new paragraph (d}(1) and (3).

New paragraph (b)(2), which now
incorporates former §§ 30.15(k)(2) and
30.16(a)(2), also amends former
§ 30.16(a)(2) to reflect that an
Administrative Law Judge may be
assigned to review an employee
challenge only if other permissible
arrangements are not feasible.

New paragraph (c)(5) adds title XVIII

to the category of excluded beneficiary .

debts arising under the Social Security
Act.

A new paragraph (c}(3) clarifies the
status of Commissioned Corps officers
of the Public Health Service and -
employees who are assigned to work in
an office which administers a Social
Security Act program. Debts owed by
these employees may be offset under -
this section. Comp Gen. Dec. B-21419,
at 9-11.

New paragraph (d)(1) was added to
clarify that most of the factors that must
be considered in determining whether to
apply administrative offset should also
be considered when the debtor agrees
to, or requests the offset. Paragraph
(d)(2) adds a reference to the procedures
applicable to offset of debts reduced to
judgment from the current pay of federal
employees. Paragraph (f) now provides
that debts owed to the Department will
normally be collected before debts owed
to other federal agencies by the same
debtor.

Several commenters raised the issue
of potential abuse of the appeals
process, were conceined that former
sections 30.15 and 30.16 appeared to
allow a debtor to request review even -
without raising a genuine issue to justify
review, and were concerned that .
debtors could be given additional

(multiple) appeal procedures beyond
those that currently exist. In fact, such
was not the intent of those provisions.
New paragraph (m) thus provides for
denial of requests for hearing which
raise no genuine issue of fact or law.
This change clarifies that a debtor has
a right-to review only to the extent that
he or she has a valid basis for disputing
the agency’s action and raises a genuine
issue of fact or law. A debtor does not
have a right to abuse available due
process protections by utilizing these as

- a delaying tactic. In addition, requests

which do not meet the standard for
review will be treated as requests for
waiver under applicable statutes if
waiver issues are raised. In addition,
while these provisions ensure that each
debtor subject to offset has an avenue of
appeal, in no way do these rules add an
additional appeal procedure when one

- currently exists. Debtors subject to

offset may use this or another HHS
appeal procedure, but not more than one
such procedure.

Section 30.17 Credit Repartmg
Agencies and Section 30.18 Collection
Agencies :

For the sake of consistency,
beneficiary indebtedness under Title
XVIIl.was added to the group of Social
Security Act debts that under
§§ 30.16(a}(2) and (3), and 30.17(b)(2),
may not ordmarlly be referred to credit
reporting agencies or collectlon
agencies.

Section 30.19 Instal[ment Payments

The provision concerning the rate of
interest chargeable under installment
agreements was amended to provide a
cross-reference to § 30.13.

Section 30.22 Compromise and 30.31
Termination of Collection Action

One commenter was concerned about
the provisions in § 30.22 limiting the
Department's compromise authority to
cases where the outstanding principal
amount of the debt before compromise
does not exceed $20,000. He thought that
the intent in the FCCS, section 103.1(b)
was that the $20,000 limit apply to the
original amount of the debt, regardless
of any partial payment that may have
been made before the compromise is
reached. As evidence of this intent he
cites to section 104.1 of the FCCS, which
specifically provides for “deducting the
amount of partial payment ar.
collections” in determining whether a

" claim exceeds $20,000.

We do not believe this was the-intent
of GAO and Justice in drafting sections
103.1(b) and 104.1 as they did. No such
distinction-is made in-the Federal .
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Claims Collection Act, 31 U.S.C.
3711(a)(2) and (3). The amount of a debt
at any given time is the outstanding
amount at the time, regardless of the
original amount. We can think of no
possible reason why the FCCS would
require that an agency consider other
than the amount actually compromised
in determining whether it has the
authority to effect such a compromise.
The failure in section 103.1(b} to provide
for consideration of partial payments in
determining the amount of the debt to be
compromised, if deliberate, was most
likely to avoid misinterpretation and
ensure that agencies did not consider
the amount outstanding after the
compromise in exercising their
authority. ’

E.O: 12291

This rule does not require a
Regulatory Impact Analysis because it is
not a “major rule” as defined in
Executive Order 12291, dated February
17, 1981. It is unlikely to result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices for consumers, individual
industries, federal, state, or local
government agencies, or geographic
regions; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Regulatory Flexibility Act

I certify under 5 U.S.C. 605(b) that this
rule will not have a significant economic
impact on a substantial number of small
entitles, including small businesses,
small organizations and small local
governments. Therefore, a regulatory
flexibility analysis is not required by 5
U.S.C. 603.

Reporting and Recordkeeping
Requirements

The information collection
requirements contained in this
regulation have been approved by the
Office of Management and Budget under
control number 0990-0148.

List of Subjects in 45 CFR Part 30

Administrative practice and
procedure, Claims, Department of
Health and Human Services, -
Government employees, Privacy.

Dated: July 11, 1986, '
Otis R. Bowen,

Secretary.

Accordingly, we hereby revise 45 CFR .

Part 30 to read as follows:

PART 30—CLAIMS COLLECTION

Subpart A—General
Sec.

301
30.2
30.3
30.4
30.5
30.6
30.7

Purpose and scope.

Definitions.

Interagency claims.

Other administrative proceedings.

Other remedies.

Property claims.

Claims involving criminal activity or
misconduct.
30.8 Claims arising from GAO exceptions.
30.9 Subdivision of claims.
30.10 Omissions not a defense.

Subpart B—Collection of Claims

30.11 Collection Rule.

30.12 Notices to debtor.

30.13 Interest, administrative costs and late
payment penalties.

30.14 Interest and charges pending waiver
or review.,

30.15 Administrative offset.

30.18 Use of credit reporting agencies.

30.17 Contracting for collection services.

3018 Liquidation of collateral,

30.19 Instaliment payments.

30.20 Taxpayer information.

30.21 Army hold-up list.

Subpart C—Compromise of Claims

30.22
30.23
30.24
30.25
30.26
30.27
30.28
30.29
30.30

Compromise rule.

Exceptions.

Inability to collect the full amount.
Litigative probabilities.

Cost of collecting claim.

Enforcement policy.

Joint and several liability.

Further review of compromise offers.
Restriction.

Subpart D—Termination or Suspension of
Collection Action .

30.31 Termination rule.
30.32 Exceptions.

Subpart E—Referrals to the Deparlment of

“Justice or GAO

30.33 Litigation.

" 30.34 Claims Over $20,000.

30.35 GAO exceptions.

Authority: Subchapter 11 of Chapter 37 of
Title 31, United States Code, 5 U.S.C. 5514 and
5 U.S.C. 552a as amended by Pub. L. 97-365,
96 Stat 1749,

Subpart A—General

§ 30.1 Purpose and scope.

This regulation prescribes standards
and procedures for the officers and
employees of the Department, including
officers and employees of the various _
Operating Divisions and regional offices
of the Department, charged with
collection and disposition of debts owed
to the United States.

These standards and procedures will
be applied where a statute, regulation or

- contract does not prescribe different

standards or procedures. The authority
for the regulation lies in the Federal

Claims Collection Act of 1966, as
amended, 31 U.S.C. 3711 and 3716-3718;
the Federal Claims Collection
Standards, at 4 CFR Parts 101-105;
related statutes (5 U.S.C. 5512 and 5514,
5 U.S.C. 552a) and regulations (5 CFR
Part 550); and the common law. The
covered activities include collecting
claims in any amount; compromising
claims, or suspending or terminating
collection of claims that do not exceed
$20,000, exclusive of interest and
charges; and referring debts that cannot
be disposed of by the Department to the
Department of Justice or to the General
Accounting Office for further
administrative action or litigation.
Further guidance may be found in the
Departmental General Administration
Manual, Personnel Manual, Accounting
Manual and Grants Administration
Manual, and any other manuals which
may be issued by each Operating
Division, office, or program.

§ 30.2. Definitions

In this Part, unless the context
otherwise requires—

—"amounts payable under the Social
Security Act” means payments by the-
Department to beneficiaries, providers,

_ intermediaries, physicians, suppliers,

carriers, States, or other contractors or
grantees under a Social Security Act
program, including: Title I (Grants to
States for Old-Age Assistance and
Medical Assistance for the Aged); Title
II (Federal Old-Age Survivors, and
Disability Insurance Benefits); Title I
{(Grants to States for Unemployment
Compensation Administration); Title IV
{Grants to States for Aid and Services to
Needy Families with Children and for
Child-Welfare Services); Title V
(Maternal and Child Health and
Crippled Children's Services); Title IX
(Unemployment Compensation
Program); Title X (Grants to States for
Aid to the Blind); Title XI, Part B (Peer
Review of the Utilization and Quality of
Health Care Services); Title XII
(Advances to State Unemployment
Funds); Title XIV (Grants to States for
Aid to Permanently and Totally
Disabled); Title XVI (Supplemental
Security Income for the Aged, Blind, and
Disabled); Title XVII (Grants to States
to Fight Mental Retardation); Title XVIII
(Medicare); Title XIX (Medicaid); and
Title XX (Block Grants to States for
Social Services). Federal employee
salaries and other payments made by
the Department in the course of
administering the provisions of the
Social Security Act are not deemed to
be “payable under” the Social Security -
Act for purposes of this regulation.
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—"claim” or “debt” means an amount
of money or other property owed to the
United States. Debts include, but are not
limited to amounts owed on account of
loans made, insured or guaranteed by
the United States; salary overpayments
to employees; overpayments to program
beneficiaries; overpayments to
contractors and grantees, including
overpayments arising from audit
disallowances; excessive cash advances
to employees, grantees and contractors;
civil penalties and assessments; theft or
loss of money or property; and damages.

—"debtor” means an individual,
organization, association, partnership,
corporation, or a State or local
government or subdivision indebted to
the Department; or the person or entity
with legal responsibility for assuming
the debtor’s obligation.’

—"debts arising under the Social
Security Act” are overpayments to, or
contributions, penalties or assessments
owed by, beneficiaries, providers,
intermediaries, physicians, suppliers,
carriers, States or other contractors or -
grantees under Titles I, IL, I, IV, V, IX,
X, XI (Part B), XII, XIV, XVI1, XVII, XVIII,
XIX and XX of the Social Security Act.
Salary overpayments and other debts
that result from the administration of the
provisions of the Social Security Act are
not deemed to “arise under” the Social
Security Act for purposes of thls
regulation,

—"Department” means the United
States Department of Health and Human
Services and each of its Opetating
Divisions and regional offices.

—"liquidated or certain in amount” - -
refers to a debt of an amount already
fixed and determined by the Secretary,
or which may be readily fixed and
determined from the information
available in the debt file, irrespective of
- any dispute by the debtor.

—"local government” means a
political subdivision, instrumentality, or
authority of any State; the District of

Columbia; the Commonwealth of Puerto

Rico; a territory or possession of the
United States; or an Indian tribe, band
or nation.

— “Operating Division” means each
separate component within the
Department of Health and Human
Services, and includes the Office of the
Secretary, the Office of Human
Development Services, the Family
Support Administration, the Health Care
Financing Administration, the Public
Health Service and the Social Security
Administration.

- “overdue’ refers to a debt not paid

by the payment due date specified in the’

notice of the debt to the debtor (see
§ 30.13(a)) and not the subjectof a .
repayment agreement approved by the

Secretary. Also, a debt subject to
repayment agreement is considered
overdue if the debtor fails to satisfy his"
or her obligations under that agreement:
“Overdue” and “delinquent” have the
same meaning. See 4 CFR 101.2(b).

— “Secretary” means the Secretary of
Health and Human Services or the -
Secretary's designee within any
Operating Division or Regional Office.

§30.3 interagency claims.

This regulation does not apply to
debts owed by other federal agencies.
These debts will be resolved by
negotiation or referral to the General-
Accounting Office.

§30.4 ' Other Administrative Proceedings.

This regulation does not supersede or
réquire omission or duplication of
administrative proceedings required
under contract, statute, regulation or
other agency procedures. Examples:
resolution of audit findings under grants-
or contracts, Chapter 1-105, Grants
Administration Manual (GAM); informal
grant appeals, 45 CFR Part 75 * -
(Departmental), 42 CFR 50.401 et seq.
(Public Health Service); formal appeals
to the Departmental Grant Appeals
Board, 45 CFR Part 16; and review under
a procurement contract Disputes Clause

- and the Contract Disputes Act of 1978

{41 U.S.C. 601 et seq.), 48 CFR Part 33.

§ 30.5 Other remedies.

The remedies and sanctions available
to the Department under this regulation
when collecting debts are not intended
to be exclusive. The Secretary may
impose other appropriate sanctions
upon a debtor for inexcusable,’ ’
prolonged or repeated failure to pay a-
debt. For example, the Secretary may
stop doing business with a grantee,
contractor, borrower or lender; convert
the method of payment under a grant
from an advance to a reimbursement
method; or revoke a grantee’s letter-of-

-credit.

‘\»

- $30.6 Property claims.

Any person who converts, or
negligently loses or destroys personal
property belonging, entrusted or loaned
to-the Department is liable for the return
of the property or payment of its fair-
market value. A person who damages
such property is liable for the cost of -
repairs or its fair market value, . -
whichever is less. Collection of these
debts means the recovery of the -
property, its fair market value, or the
cost of repairs. Demand for payment of
these claims means a demand for the
return of the property or for payment of

‘its fair market value or the cost of

repairs.

§ 30.7 Claims Involving criminal actlvlty or
misconduct,

(a) A debtor whose mdebtedness
involves criminal activity is subject to
punishment by fine or imprisonment as

‘well as to a-civil claim by the United

States for compensation for the
misappropriated funds or property.
Examples of such activity are fraud,
embezzlement and theft or misuse of
Government money or property. See 18
U.S.C. 641, 843. The Secretary will refer
cases of suspected criminal activity or
misconduct to the Office of Inspector
General. That office will investigate
such cases, refer them to the
Department of Justice for criminal
prosecution and/or return them to the -
Secretary for collection, application of
administrative sanctlons or other
disposition.

(b) Debts involving anti-trust
violations, fraud, false claims or ,
misrepresentation— )

(1) Shall be referred by the Secretary
to the Office. of Inspector General for
review. The Office of Inspector General

-ghall refer the claim back to the

Secretary for collection or other
disposition to the extent authorized by
the Department of Justice.

(2) Shall not be compromised,
terminated, suspended or otherwise

" disposed of by the Secretary under these -

regulatlons Only the Department of

* Justice is authorized to compromise,

terminate, suspend or otherwise dispose
of such debts.

§30.8 Claims erising from GAO
exceptions.

The Secretary may not compromise
but will collect, suspend or terminate
collection of debts.due on account of

" illegal, improper or incorrect payments

shown in General Accounting Office
notices of exception issued to certifying
or disbursing officers. Only the General
Accounting Office has the authority to
compromise such debts.

§ 30.9 - Subdivision of claims.

Debts may not be subdivided to avoid
the monetary ceilings imposed by 31
U.S.C. 3711(a} (2) and (3) on the

* Secretary's authority to compromise,

suspend or terminate collection of debts.
A debtor’s liability arising from a
particular incident or transaction will be
considered a single debt in determining
whether the claim exceeds $20,000 for
purposes of compromising, suspending
or terminating collection efforts..

§30.10 Omissions not a defense.

" Failure by the Secretary to comply
with any provision of this regulation
may riot s€rve as a defense to any
debtor ‘
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Subpart. B-Collectlon of Claims
§ 30. 11 Collection rule. ’

(a) Aggmssme» agency action. The
Secretary will take aggressive: action to
collect debts: and reduce delinquencies:
Collection. efforts: shall, at a. minimum,
normally include: sending to: the debtor’s:
last known.address a totali of: three.
progressively. stronger written: demands:
for payment at not more than. 30-day.
intervals unless amounts. are available
for. offset under section 30:15; or a
response to the: first or: second: demand
indicates: that further demand would be
futile:and: the. debtor’s.response does.not
require rebuttal..

(b) Immediate action: When.
necessary. to. protect the Government’s
interest, written demand may be
preceded by. other appropriate:action,
such as withholding of amounts payable
to the debtor orimmediate referral of
the debt for litigation: or filing:of a claim
in bankruptcy court or against.a
decedent's estate.

(cy Finding debtors. The Secretary will
exhaust every reasonable effort to-
locate debtors, using such sources as
telephone- directories, city directories,
postmasters, driving license records,
automobile title-and license-records-in
State and local government agencies,
the Internal Revenue Service, credit
reporting agencies and skip locator
services. Referral of a confess-judgment
note-to the appropriate United States:
Attorney’s Office: for entry, of judgment
will not be delayed because-the debtor
cannot be located..

(d) Joint and several liability:
Collection: of the:full amount of the debt
will be pursued from.each debtor jointly

- and severally liable.

(e)'Debtor disputes: A:debtor who:
disputes a debt must promptly provide,
available:supporting evidence.

(f) Debt files: The-Secretary will
maintain an administrative file for each
debt or debtor, documenting the debt(s),
all administrative.collection action,
including communications to and from
the debtor; and disposition of the
debt(s). Information from a debt file.
relating to-an individual may be
disclosed- only for purposes consistent
with this regulation, the Privacy Act of’
1974 (5 U:S.C. 562a), and any othes
applicable law:

§ 30:.12 Notice to.debtor:

(a): Required notice: The first written:
demand for payment must inform: the
debtor of—

(1) The amount and nature of.the debt;

(2) The date payment is'due; which
will generally be 30 days from the date
the notice was mailed; and

- (3) The. assessment:. under:§ 30.13 of
interest from.the date. the notice was, -
mailed, and full administrative costs if
payment is not received within the 30.
days.

(b) Other notice. Where applicable,,
the Secretary must inform the debtar in
writing of—(1) His or her right to dispute
the debt or request a waiver of the debt,
citing, the applicable review or waiver
authority, the conditions for review or
waiver, and the effect of the review or
waiver request on collection of the debt,
interest, charges and.late payment.
penalties.{see § 30.14);

(2) The office, address and telephone
number that the debtor should contact
to discuss repayment, reconsideration or
waiver of the debt;

(3).The proposed.sanctions if the debt
is overdue, including assessment.of late
payment penalties under 30.13 (if the
debt is more-than 90 days overdue) or
referral of the debt to.a credit reporting
agency. under § 30.17, or to a collection
agency under § 30.18. (See also § 30.5).

- {c) Exception. This section.does not
require duplication of any notice already
contained in a written agreement, letter
or othier document signed by, or
provided to the. debtor.

§30.13 Interest, administrative costs and
late payment penalties..

(a) Interest. (1) Interest will accrue on

all debts.from the date notice of the-debt.

and the interest requirement is first
mailed to the last known address or
hand-delivered to the debtor if the debt
is not paid within  30-days from the date
of mailing of the notice. Except as
provided:in paragraph (a)(2) of this
section; or-unless: the Secretary.
determines & higher rate is necessary to
protect the Government's interests, the
Secretary: shall charge an annual rate of.
interest as fixed by the Secretary of the
Treasury after-taking into consideration
private-consumer rates of interest
prevailing on the date that the
Department becomes entitled to
recovery. This rate may be revised
quarterly by the Secretary of the

- Treasury and shall be published by the

HHS Assistant Secretary for
Management and Budggt quarterly. in the
Federal Register. Debtors who were not
paying interest, or were paying, interest
at a different rate prior-to October 25,
1982, may be charged interest at.the
above-stated rate. in effect on the date
that notice of the new interest
requirement is mailed after 1982. The
Secretary may: use the advance billing
pracedure and include the interest
notification prior to the debt being:
owed. Bills sent before a debt.is. due will
include notification of the interest.
requirement. In these cases, interest will

begin to accrue on the-day after the: due

.date.

-(2} The interest rate established in
paragraph-(a) of this section shall be no
lower than the:current value of funds
rate, as set by the-Secretary of the
Treasury, pursuant to-31 U.S.C. 3717,
except that in the-case of installment:
payment agreements under § 30.19, such
rate shall be-no-lower than: the:
applicable rate determined from the U:S.
Treasury “Schedule: of Certified Interest
Rates with- Range of Maturities.”

(3). The Secretary may, at his or her
discretion, extend: the 30:day interest-
free period. an additional 30 days.if the
Secretary determines: that such action is:
in the best interests.of the Government,
orotherwise warranted by. equity and
good conscience.

(4) The rate of interest, as.initially
assessed, will remain. fixed for the
duration of the indebtedness; except
that if a debtor defaults on a repayment
agreement, interest may be set at. the
Treasury rate in effect on the: date a new
agreement is executed.

(5) Interest will not be charged on
interest, administrative costs or late
payment penalties required by this
section. However, if the debtor defaults
on a previous repayment agreement,
unpaid- accrued interest, charges and
late-payment penalties under the
defaulted: agreement may be added to
the principal to be paid under a new
repayment agreement:

(by Administrative costs of collecting
overdue debts. Delinquent debtors will
be assessed the administrative costs,
incurred by the Department as a result
of handling and collecting the overdue
debts, based on either actual or average
costs incurred. These costs will include
direct (personnel, supplies, etc.) and
indirect costs of collecting inhouse and
contracting with collection agencies. and
may include the costs of providing.
hearings or. any other form of review.
requested by debtors. See § 30.14: These:
charges will be assessed monthly, or per
payment period, throughout the. period
that the debt is overdue. Such costs may
also be additive-to other administrative
costs if collection is being made. for
another federal agency, or unit.

(c) Late payment penalties. A penalty
charge of 6.percent a year will be
assessed on a debt, a payment, or any.
partion: thereof that is more than 9C Jays
overdue: Late:payment penalty charges.
will. accrue: from the date the debt, or
portion thereof, became overdue-until .

‘the:overdue amount is. paid. These.

charges: will be assessed: monthly, or per
payment period. See:also. § 30.14..

(d) Social Security Act debts. (1),
Unless. specifically authorized by
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statute, regulations or written
agreement, or unless the debts arise
from, or involve, fraud or criminal
activity, the Secretary will not charge
interest on debts arising from payments
to beneficiaries under Titles II, XVI and
XVIII of Social Security Act. The
charging of interest is appropriate on
debts arising from section 1862(b) of the
Act for Medicare payments for which a
beneficiary has been reimbursed by a
liable third party, in which case the'
charging of interest would be
appropriate.

(2) The Secretary will charge
administrative costs or late payment
penalties on debts arising under the
Social Security Act where authorized by
statute, regulations, or written
agreement.

(e) Other debts not covered by 31
U.S.C. 3717. The Secretary will charge
administrative costs or late payment
penalties on debts arising under a
contract executed prior to, and in effect
on October 25, 1982, or debts owed by
State or local governments where
authorized by statute, regulation, or
written agreement.

{f) Allocation of payments. Partial or
installment payments will be applied

first to outstanding administrative cost

charges and late payment penalties,
second to accrued interest and third to-
outstanding principal. :

(g) Inactive claims. lnterest. but not
administrative cost charges or late
payment penalties, will continue to
accrue when collection of a debt is .
suspended under § 30.33(a).

(h) Waivers. The Secretary may
waive collecting all or part of interest,
administrative costs or late payment
penalties, if—

(1) The debt or the charges resulted
from the agency'’s error, action or
inaction (other than normal processing
delays), and without fault on the part of
the debtors; or .

(2) Collection in any manner
authorized under this regulation would
defeat the overall objectives of a
Departmental program.

§ 30.14 Interest and charges pending
waiver or review.

(a) Rule. A debtor may either pay the
debt, or be liable for interest on the
uncollected debt, while a waiver
determination, a bona fide dispute or a
formal or informal review of the debt is
pending. If a final determination is to the
effect that any amount was properly a
debt to HHS and the debtor chose to
retain the amount in dispute, the

Secretary shall collect or offset from any.

future payments to the debtor, an
amount equal to the amount of the debt
plus interest (as calculated under

§ 30.13(a)) on such debt amount starting
from the date the debtor was first made
aware of the debt and ending when such
debt is repaid. The debtor will also be
assessed administrative cost charges
and late payment penalties on the upaid
debt for this period if the reviewing or
hearing officer determines in writing
that the request for a waiver, a hearing
or other form of review was spurious.

(b). Exception. Interest, late payment
penalties and administrative cost
charges will not be assessed pending
consideration of waiver or review under
a statute which prohibits collection of
the debt during this period, unless the -
reviewing or hearing officer determines
in writing that the request for a waiver,
a heanng or other form of review was
spurious.

§30.15 Administrative offset.

{(a) Rule. The Secretary will collect
debts owed to the Department by
administrative offset if—

(1) The debt is liquidated or certain in
amount;

(2) Offset is not expressly or implicitly

prohibited by statute or regulation;’

(3) Offset is.cost-effective or has
significant deterrent value;

{4) Offset does not substantially
impair or defeat program objectives; and
(5) Overall, offset is best suited to -

further and protect the Govemment'
interest.

The Secretary may consider financial
impact of the proposed offset on the
debtor in determining the method and

~amount of the offset.

(b) Definitions. (1) “Administrative
Offset” means satisfying a debt by
withholding money payable by the
Department to, or held by the
Department for a debtor. Amounts
available for offset include, for example,
benefit payments to a program
beneficiary overpaid under the same or-
a different program, amounts due a
defaulting or overpaid contractor or

grantee under the same or a different . ..
-agreement, salaries of federal .

employees, federal income tax refunds
and judgments held by the debtor

-against the United -States. (Offset

against judgments will be effected
through the Comptroller General
pursuant to 31 U.S.C. 3728.) .

(2) “Hearing” means either a review -
of the record or an oral hearing. A
review of the record means a review of
the documentary evidence by a
designated hearing officer. An oral -
hearing means an informal conference
before a designated hearing officer.

(3) "Hearing officer” is an individual
appointed by the Secretary to review
and-issue a final decision on an
employee’s dispute of a debt. In the case

of an employee debt subject to 5 U.S.C.
5514, the hearing officer may not be an
individual under the supervision of the
Secretary; will normally be an
independent contractor of the
Department or an employee of another

.federal agency, see 4 CFR 102.1 and 5

CFR 550.1107; and may be an
administrative law judge if appointment
of an independent contractor or an
employee of another federal agency is

not feasible. .

(4) “Pay" means basic pay, special
pay, incentive pay, retired pay, retainer
pay, or, in case of an employee not
entltled to baslc pay, other authorized

[5) “Disposable pay" means the
amount that remains from an employee’s
federal pay after withholding of all
deductions listed in 5 CFR 581.105(b)
and any other deductions required by
law (including, but not limited to, -
Federal, State, and local income taxes;
Social Security taxes, including
Medicare taxes; and Federal retirement
programs). -

{c) Scope This section satlsfles the
standards in 4 CFR 102.3 and 1024 and 5
CFR Part 550, for offset under the’

- common law, 31 U.S.C. 3716, 5 U.S.C.

6514 and -any other statute under which .
standards and procedures for offset

have not otherwise been promulgated,
including:

(1) Offset of debts owed or to amounts
payable, under a grant or contract;
except that paragraphs (j}-{p) of this
section do not apply. See § 30.4.

{2} Offset of debts owed by former
employees from final salary and lump -
sum payments; and from the Civil
Service Retirement and Disability Fund
{which also requires compliance with 5 -
CFR Part 831, subpart R);

(3) Offset of salary overpayments and
other debts under statutes such as 5 )
U.S.C. 5514 (or 31 U.S.C. 3716 in the case -

_ of commissioned officers), travel

advances under 5 U.S.C. 6705, training
expenses under 5 U.S.C. 4108, debts of
employees removed for cause under 5
U.S.C. 5511 and amounts owed by
accountable officers under 5 U.S.C. 5512,
from the current pay of federal
employees, including employees of the
Social Security 'Administration and
other offices administering a Social
Security Act program; = .

{4) Offset of debts owed by state or
local governments;

(5) Offset of debts arising, or from
amounts payable, under the Social
Security Act, except that unless
specifically authorized by statute,
regulation, or written agreement, or
unless the debts arise from, or involve,
fraud or criminal activity, administrative
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offset will not be applied to.recover
debts arising. from, orto withhold,
payments to.beneficiaries under Titles
I1, XVI,; and. XVHI of the Social Secumty
Act with the exception of debts arising
from. section 1862(b) of the-Act for
Medicare payments for-which a
beneficiary has been reimbursed.by a
liable third party..

(d) Exceptions. {1):So long as.the:
conditions listed in paragraphs (a) (2}~
(5) and (e) are met, offset may be
effected with the debtor's:consent
without regard to the-other provisions.in:
this section. :

(2). This section does not apply to
debts reduced to judgment, debts
already subject to a written repayment
or settlement agreement, or. debts with
respect to which: the: specified

procedures have already been otherwise:

afforded. Debts reduced to judgment
may be offset from the current pay of a
federal employee under Federal
Personnel Manual Supplement 552-1..

(3) This; section. does not apply;to any
adjustment to a federal employee’s. pay-
arising out of the:employee’s request for,
or change in, coverage:under-a federal.
benefits program such. as health or life
insurance, which requires periodic
deductions from pay, if the: amount to be:
recovered was accumulated over four
pay periods or-less. Employees:consent:
to deductions from pay whenever they
elect or-change: coverage. Affected:
employees will receive a notice *
informing them. of these retroactive:
adjustments to pay and the office to
contact if the employee disputes the
amount of the adjustment.

(e) Advance payments.. Under many:
programs;,, the-Department advances
funds to pay for-a recipient's anticipated
costs. Before offsetting such an:advance.
payment in order to: collect a debt, the.

Secretary may request an assurance that:

the recipient will incur additional
allowable costs whose Federal share is
at least equal to- the amount: of the offset:
plus.the amount: of funds: actually
advanced. If the Secretary believes that.
the recipient: will not incur sufficient.
costs; the:advance will not be offset. In
such case, the Secretary may. request:
cash payment or convert the method of
paying the recipient.from an advance to
a reimbursement basis and collect the:
debt by offsetting payments. for costs:
already incurred.

(f) Multiple debts. Amounts available.
for offset will be applied: to multiple
debts in-accordance. with: the best
interests of the Department and' the.
Government as determined on a case-~
by-case. basis. Other-factors.being equal,
recavery will: be:equally apportioned,

" except that debts owed:to. the

Department will be satisfied before
debts-owed to other federal agencies.
(g) Statutory bar:to offset. (1)
Administrative- offset will not be
initiated more: than 10 years after the
Government’s:right to: collect the debt
first accrued, unless facts material ta the
Government's right to.collect the debt.
were not known and: could: not
reasonably have been known by the
officer:responsible for discovering or
collecting the debt. For this purpose, a.

. debt accrues;when: it is administratively

determined to exist, when itis affirmed

_by an administrative appeals board or &

court having jurisdiction, or when a
debtor defaults on a repayment:
agreement, whichever-is later: Offset is.
initiated when the: notice. of the
proposed offset is mailed to the debtor
under paragraph (i) of this section or
under other agency procedures, when
money payable to the debtor is first
withheld, or when the Department
requests offset from money: held by
another agency, whichever is first.

{2) The 10 year statutory bar does not
apply to offset of a debt arising out of
the Social Security Act. However; offset
against such debts will generally not be
initiated more than 10 years after the
debt accrued unless the Secretary did -
not previously have the necessary
information or the means by which to
collect the debt by administrative offset.

(h) Offset against assigned claims.
The Assignment of Claims Act of 1940,
31 U.S.C. 3727, 41 U.S.C. 15, strictly
limits the conditions.under which a
contractor or any other person or entity
entitled to receive payments from the
United States may assign his or her
rights to-the payments to a third: party.
The Federal Acquisition: Regulations
implement at 48 CFR Part 32, Subpart
32.8, the statutory conditions to
assignment of a contractor's right: to be
paid by the United States for-
performance under a Federal
procurement contract. A contractormay:
assign his or her right to-payment by the
United States only to a bank, trust
company, or other financing institution,
as security for a loan to the contrator.

(1) The Secretary normally may not
collect a debt owed by a contractor by
offset from payments due the contractor
if the contractor has properly assigned:
his or her rights to such payments to a
financing institution, the assigned
payments are due-under a contract with
a “no setoff™ provision, and—

(i) The contractor's debt to the Umted
States.arose independently of the
contract; or

(ii} The debt arose under the contract

because of renegotiation, fines, penalties.

(other than penalties for noncompliance’

with the terms of the-contract), taxes or -

social security contributions, or
withholding or nonwithholding of taxes
or social security contributions.
Notwithstanding the satisfaction of all
the conditions of this paragraph, offset
may be appropriate under certain
circumstances, for example: if the-
financing institution has made neither a

" loan nor a firm commitment to make a

loan under the assignment; or to the-
extent that the amount due on: the
contract exceeds the amount of any
loans made or expected te be made
under a firm commitment.

{2) The Secretary may not offset a
debt from payments due any debtor if"
the debtor has properly assigned his or
her right to such payments and the debt
arose afterthe effective date of the
assignment

(3) The Secretary may not attempt to
satisfy the assignior's indebtedness by
recovering payments already made to
the assignee.

(i) Amount of offset. Whenever
feasible debts will be offset in one lump.
sum, except that deductions from an

- employee's current pay pursuant to 5

U.S.C. 5514 may not exceed 15 percent.
of the employee's disposable pay for
any pay period, unless the employee
agrees in writing to a larger deduction.
However, if the employee retires,
resigns, or is discharged, or if his or her
employment or active duty- otherwise
ends, an amount necessary to satisfy the.
debt may be offset.immediately from :
payments of any nature due the;
individual.

(i) Pre-offset requirements. Before
effecting offset, the. Secretary will send
the debtor written notice of the
following—

(1) The nature and amount of the: debt;

(2) The agency, intention to.collect the-
debt by offsetting the lurap, sum or
installments (stating the amount,
frequency, proposed beginning date and
duration of the installments);unless; the

" debtor pays the debt or responds within

30 days from the date the notice was
mailed to the debtor;

(3) The interest, administrative cost
charges and penalties that will or may
be assessed under §§ 30.13 and 30.14 if
the debt is not paid, or the debtor has
not consented to a lump sum offset,
within 30:days from the date the notice
was mailed to the debtor;

{4) The debtor's right, if a previous
opportunity was not provided; to request:

‘within 15 days (unless otherwise

provided by statute or regulation) from
the date of mailing of the notice— -

{i) Copies of agency ‘records pertaining,
to the debt;

(ii} An alternative repayment
schedule; or -
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(iii) A hearing if the debtor contends
no debt is owed, the debt is for a
different amount, or the proposed offset
does not comply with this section;

(5) The debtor’s right, if any, to
request waiver of the debt, interest or
changes, citing the applicable statutory
authority, request procedures and'
waiver conditions and the effect of the
waiver request on collection of the debt.
interest and charges by offset;

(6) The office, address and telephone:
number of whom: the debtor should
address any inquiries or requests;

(7} The requirement that the hearing
officer issue a decision at the earliest
practical date; except that under 5
U.S.C. 5514, the decision may be issued
no later than 60 days after the request
for the hearing was.filed unless the
employee requested and was granted an
extension;

(8) That any knowingly false or
frivolous statements, representations or
evidence may subject the debtor to
criminal or civil penalties under 18
U.S.C. 286, 287, 1001 and 1002 or 31
U.S.C. 3729-3731; or also disciplinary

action under 5 CFR Part 752 or any other

applicable autherity if the debtor is an
employee;

{9) Any other rights and remedies
available to the debtor under the
statutes or regulations governing the
program under which the debt is being
collected; and

(10) That, unless. otherwise provided

by statute or contract, amounts collected

and later waived or found not owed will
be promptly refunded..

(k) Alternative repayment proposal. A.
debtor may propose a different offset
schedule or repayment by cash
installments pursuant to § 30.19;

(1) Request for hearing. A debtor may
submit to the address specified in the
notice letter a written request for a
hearing to dispute the administrative
determination of the existence or
amount of the debt, or whether the
proposed offset schedule complies with
this section, before the initiation of
collection by offset. The request must be
postmarked no later than 15 days
(unless otherwise provided by statute or
regulation) from the date the notice was
mailed to the debtor. The debtor must
sign the request and briefly state each
agency conclusion being disputed and
the reasons for the dispute. Supporting
facts, witnesses, and documents must be
identified in the request. The request,
with supporting. documents, must, on its
face, sufficiently raise a genuine. issue.of
fact or law. Receipt of the request will
be acknowledged. The Secretary may
grant an extension or excuse a delay if
the debtor shows good cause for late
filing of a request for a hearing; A

reasonable extension will be granted
only if the debtor shows that the delay
was caused by circumstances. beyond
the debtor’s control or because the
debtor did not receive notice, and was
not.otherwise: aware of the:time limit. A
debtor who fails to meet the filing.
deadline or torrequest an extension
waives the right to.a hearing and will be
immediately subject to offset.

{m) Denial of request. The Secretary
will summarily deny a request for an
oral hearing pursuant to a written
finding that the request raises no.
genuine issue of fact or law, or is
otherwise spuricus or frivolous. In
addition,. if the Secretary finds that the
request raises issues. which may
properly constitute grounds for waiver
of the debt under 5 U.S.C. 5564 or any

other statute, the request will be deemed’

to be a request for a waiver and will be
so handled with notification to. the
debtor.

(n) Hearings—{1) Type of hearing. The
hearing will normally be a review of the
record; unless the hearing officer
determines that a decision cannot be
made without resolving an issue of
credibility or veracity, in which case the
hearing officer will provide for an oral
hearing.

(2) Date and place of oral hearing:
The oral hearing will normally be held
no later than 30 days. from the:date of
receipt by the agency of the request for
a hearing. The hearing officer will give

the debtor and the Secretary at least 10 -

days prior notice of the hearmg date,
time, place,.procedures.and issues. The
hearing officer, for good.cause, may
grant the parties each: one request to
change the hearing date and reschedule
the hearing for the earliest practical
date. To the extent feasible the hearing,
will be held at a location convenient to
the debtor, and will be open to the
public.

(3) Oral hearing procedures. The
hearing officer will:

(i) Make a summary record. of the
hearing;

{ii) Decide the order of hearing the
evidence;

(iii) Allow the debtor and the agency
to introduce relevant evidence not
previously submitted and informally call
and cross examine witnesses;

(iv} Question parties: and witnesses as
appropriate;

(v) Allow the dehtor and the agency to
be represented by counsel; and

{vi) Limit review of the case to.the:
particulars of the agency determination
challenged by the debtor.

(o) Decision. of hearing officer. The
hearing.officer will issue-a written
decision. at the.earliest practical date;

but not later than 60 days after a request

for a hearing or extension is filed under
5 U.S.C. 5514. The decision will, at a
minimum; state-the relevant facts,
include the hearing officer’s analysis,

findings and conclusions based on the '

issues and, if unfavorable to-the debtor,
inform the debtor of any available rights:
or remedies.

(p) Employee waiver requests.
Requests for waiver of overpayments of
pay under 5 U.S.C. 5584 will continue to
be handled under 4 CFR Parts 91-93 and
Chapter 440 of the HHS.General
Administration Manual, except that a
waiver request made simultaneously
with, or during the pendency of a
request for review under this section
may be referred for a decision under the
waiver standards to the hearing officer
reviewing the debt under this section.

(q) Deductions. Unless an alternative

repayment arrangement has been

accepted, the Secretary may initiate
offset 30 days after the date that notice
of the proposed action was mailed to the
debtor if no review or hearing is
pending, or as.soon as practical after a -
hearing officer's decision affirming.the
debt.

{r) Protection of the Government's
interest, Notwithstanding the. provisions
of paragraphs (j) through (q) of this
section, the Secretary may take
immediate action to delay a lump sum or
final payment to the debtor whenever
such action is necessary to protect the
Government's ability to recover the debt
by offset: The amount withheld may not
exceed the amount of the debt plus any
accrued or anticipated.interest,
administrative cost charges and
penalties. The Secretary shall promptly
send the debtor the notice specified in
paragraph (j) of this section. The
Secretary may not take final action to
effect offset of the debt from the
withheld amount until the procedures
required by paragraphs. (j} through (1) of
this section: bave been exhausted: The
appropriate amount will be paid to the:
debtor as:scon as practical after the:
debt, or a portion of the debt, is found -
not to be:owed.

(8) Interagency offsets. The Secretary

‘may offset a.debt owed to another

federal agency from amounts due or
payable: by the:Department to the:
debtor; or request another federal
agency to offset-a.debt owed to the
Department. Pursuant to 31 U.S.C. 3720a,
Department of the. Treasury regulations,
26 CFR Part.301, and HHS' implementing
regulations;, 45: CFR Part 31, the
Secretary may seek.to offset an overdue
debt from- a federal income tax: refund
due the debtor where reasonable.
attemplts to-obtain. payment from the:
debtor have failed..
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. -(1) In attempting to collect a debt from
an employee of another federal agency
by deduction from the debtor's pay, the
Secretary will follow the procedures set:
forth in this section. When those
procedures are exhausted, a written
request for offset will be submitted to
th(;lemploymg agency. The request

wi

[(i) Certify that the debt is valld

(i1) Certify the amount and basw of .
the debt;

(iii) Certify the date the Government s
right to collect the debt first accrued;

*, " {iv) Certify that this sectlon has been
approved by OPM;.. -

(v) Either— -

_ (A) Certify that the procedures

"required by this section: have been

complied with;

(B) Include the employee 8 written
corisent to the offset or
acknowledgement of receipt of the
" required procedmes. or : '

(C) If the debt is reduced to judgment,
include a copy of the court judgment;
and

(vi) Indicate whether collection»is to
" be made in a lump sum or by - .
installments and the number, amount

- and beginning date of the installments. . -

- (2)(i) The Secretary may deduct from
ar'employee’s pay a debt owed to
-another Federal agency. in accordance
. with this section. The creditor agency
must submit the properly certified claim’
form described in paragraph (s)(1) of
- this section. No deductions will be made
until a-properly completed clalm form is
received.
{ii) Before initiating deductions, the
' Secretary must send the employee a
- letter:
(A) Transmlttmg a copy of the creditor
agency's request;
(B) Notifying the employee of the
proposed action;
. (C) Instructing the employee to
contact the creditor agency regarding
payment or any dispute of the debt, the’
“certification or the proposed collectxon,
and

(D) Informmg the employee of the date .

that deduction will begin (which should
be at the next officially established pay
interval) and that deductions will
continue until the debt is paid unless the
creditor agency directs otherwise.

(iii) The creditor agency. must resolve
any disputes concerning the debt or the

- offset and promptly inform the
Department of any circumstances
affecting the collection by offset. The.
Department may not review the merits
of the creditor agency’s decisions.

(iv) The Secretary may temporarily
withhold lump sum or final leave
payments to the employee who is in the
process of separating or to a former

employee for no more than 30 days
beyond normal processing time perlods
pending certification.

(v) If the employee subject to salary
offset is in the process of separating,
and is entitled to payment from the Civil
Service Retirement and Disability Fund,

- the Secretary will send OPM a copy of

the creditor agency’s original offset
request. If the employee transfers to
another Federal agency, the Secretary

~will certify in writing the total amount.

collected on the debt and send one copy
of the certification to the employee and -
another to the-creditor agency, with

‘notice of the transfer. A copy of the

certification, along with the creditor
agency's-original offset request will be
inserted in the employee’s official
personnel folder. . .

{vi) When a new Department

- employee transfers from another Federal

agency and the employee’s official
personnel folder contains a creditor
agency's offset request to the former
employing agency and the former
employing agency’s certification of the
amount of the debt already collected,
the Secretary will resume collection by
offset. If either item is missing, the
creditor agency must comply with
paragraph (s)(1).

- (t) Non-waiver of debtor rights by

" payment. Unless a statute or contract -

provides otherwise, a debtor does not

* waive any rights under law or contract
.- by paying all or part of a debt by offset

or cash payment.

(Approved by the Office of Manag'ement and
Budget under control number 0990-0148)

§30.16 Use of credit reporting agencies.
{a) Overdue debts. (1) The Secretary
will report overdue debts over $100
owed by individuals and all debts over
$100 owed by business concerns and
private non-profit organizations to

consumer or commercial credit reporting

agencies. Except as provided in

" paragraph (a)(3) of this section,

beneficiary debts which arise under the
Social Security Act may be reported
under this section.

(2} Debts owed by individuals, except
- debts arising under the Social Security
- Act, will be reported to consumer

reporting agencies as defined in 31
U.S.C. 3701(a}(3) pursuant to 5 U.S.C.

* 552a(b)(12) and 31 U.S.C. 3711(f). The

Secretary must first give the individual,
but not the corporate debtor at least 60
days written notice that the debt is
overdue and will be reported to a credit
reporting agency (including the specific
information that will be disclosed); that
the debtor may dispute the accuracy and
validity of the information being
disclosed; and, if a previous opportunity
was not provrded that the debtor may
request review of the-debt or

rescheduling of payment. The Secretary
may disclose only the individual's name,
address and social security number, and
the nature, amount, status and history of
the debt.

(3) Unless specifically authorized by
statute, regulation or written agreement,

" or unless the debts arise from, or
. involve, fraud or criminal activity,

overdue debts arising from payments to

beneficaries under Titles II, XVI and

. XVIII of the Social Security Act will not
. be reported to credit reporting agencies.
~"All other overdue debts of individuals

which arise under the Social Security
Act may. be reported to credit reporting
agencies subject to the ¢onditions stated
in paragraph (a)(2) of this section, except
that such disclosure would be as a
routine use under 5 U.S.C.. 552a(b)(3),
rather than a disclosure under
552a(b)(12). - .

(b) Credit reports and locator
services. The Secretary may also use
credit reporting agencies to obtain credit
reports to evaluate the financijal status
of loan applicants and potential
contractors and grantees; to obtain
credit reports when collecting or

-* disposing of debts to determine a

debtor’s ability to repay a debt; and to
locate debtors. In the case of-an

“individual, the Secretary may disclose, -

as a.routine use under 5 U.S.C.
552a(b){3), only the individual's name,
address, Social Security number and the
purpose for which the information will
be used.

(c) Disclosures pertalnmg to.
individuals may be made to credit
reporting agencies generally from the

_ primary systems of records containing

information about the debt or the loan,
contract or grant application. -

(d). Addresses obtained from the
Internal Revenue Service may be
disclosed to credit reporting agencies
only to. obtam credit reports (see .

’§3021)

§ 30.17 Contracting for coltectlcn
services. .

{a) Rule. Except as prov1ded in para-
graph (b) of this section, the Secretary
may contract for collection services to
recover outstanding debts and may pay

_ the contractor’s fee from the amounts

collected, from funds specifically -
available for that purpose, or from a
revolving fund. The amount of the fee

* must be consistent with prevailing

commercial practice. The Secretary may
contract for collection services only if
reasonable in-house collection efforts
and remedies were, or are likely to be,
unsuccessful or not feasible; and the
total amount of anticipated recoveries
exceeds the total cost of the contract
and incidental expenses. The Secretary
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must retain the authority: to:resolve
disputes, compromise. debts, terminate
collection: actiom (or recommend. such
action to the Department of Justice) and
refer debts te the Department of Justice
for litigation.. Contracts for collection
services must conform to the standards
set forth imr the Federal and
Departmental Acquisitions Regulations
at 48 CFR, Chapters 1 and: 3: The
Secretary may disclose ta the:contractor
the information about debtors necessary:
to accomplish the purpose of the
contract. The contractor-must provide
any data from its files relating to the
account to the Secretary upon request or
upon return of the account. The
contractor will be subject to the Privacy
Act of 1974, as.amended, as specified in
. 5U.8.C. 552a(m)..and to applicable
Federal and State laws and regulations
regarding debt collection practices,
including the Fair Debt Collection
Practices Act, 15 U.S.C. 1692. The
contractor will be strictly accountable
for all amounts collected.

(b) Social Security Act debts. (1) A.
contractor's fee for collecting debts
arising under the Social Security Act
may be paid from any funds.available
for that purpose, but not from the
amounts collected unless those.amounts
belong to a revolving; fund.

(2) Unless specifically authorized by
statute, regulation or writien agreement,.
or unless the debts arise from, or
involve, fraud or criminal activity, debts
arising from payments to beneficiaries.
under Titles II, XVI and XVIII of the
Social Security Act will not be referred
to private collection agencies for
collection.

§30.18 Liquidation of collateral.

If the. Secretary holds a security
instrument with.a. power-of sale or has
physical possession of collateral, the
Secretary will liquidate the security or
collateral when it is cost-effective to do
so and apply the proceeds to an overdue
debt. The Secretary will give the debtor
reasonable notice of the sale and an.
accounting of any surplus proceeds.and .
will comply with other requirements
under law or contract.

§30.19 instaliment payments.

The Secretary may enter into a
writter agreement with a. debtor for
payment of a debt in regular
installments if payment in: one lump:
sum; either by cash or offset, will cause
the debtor extreme. financial hardship.
The debtor must submit sufficient
information to determine his oo her
ability to pay. A request by a debtor for
ingtallment payment will delay initiation:
of offset'under & 30.15 only if the:request
i in writing, is- accompanied by a

statement with: supporting documents.
indicating how the proposed offset
would cause extreme financial hardship
and, unless an extension:is: granted: for
good cause; is receivediby the Secretary’
no:later than 15 days: (unless: otherwise
provided by statute orregulation) from.
the date that notice of the proposed
offset was mailed to the debtor. The
Secretary will consider factors such as
the amount of the debt, the length of the:
proposed repayment period, whether the
debtor is willing to sign a confess-
judgment note or give collateral, past
dealings. with. the debtor and’
documentatien indicating that the- offset
will cause the'debtor extreme: financial
hardship and. that the debtor will- be
financially capable of adhering to the
terms of the agreement. The size and
frequency of the payments. will
reasonably relate to-the size of the debt
and the debtor’s present and future
ability to pay. Whenever feasible, the
installment agreement will provide for
full payment of the debt, including.
interest and charges, in‘ three years or
less, and include a security or confess
judgment provision. The full balance,
including accrued interest, charges and:
penalties, will be immediately due and
payable if the debtor defaults on any
installment made pursuant to a
repayment agreement. Interest under
installment agreements will:be payable
at the applicable rate as provided in

§ 30.13. When a debtor owes several
debts and does not designate-how an
installment payment should be applied
as.among the various debts; the

‘payment will be applied in accordance

with § 30.15(f).

(Approved by the Office of Management and
Budget under control number 0990-0148)

§30.20 Taxpayer infarmation..

(a): The Secretary shall enter into-
reimbursable agreements with the
Internal Revenue Service in-accordance
with IRS Revenue Procedure 83-28; 26.
CFR 601.702, to-obtain. the current
mailing addresses of debtors and to find
out whether applicants under included.
Federal loan programs:have overdue tax
accounts.. ’ )

(b) “Included Federal loan program™
means any program under which: the:
Department makes, guarantees:or -
insures loans and which appears.in the
current list of included Federal loan
programs published by. the Director of
the Office of Management andBudget in
the Federal Register. An applicant for a.
loan under an included: Federal loan
program administered by the
Department must furnish: his. or her
taxpayer identification number, which, -
for an individual, means: the: Social
Security number:

(e} Tax delinquency information may.
not he redisclosed or used for-any other
purpose:. Addresses obtained from the:
Internal Revenue Service may be-used
by the Department, its-officers,
employees, agents or contractors and
other Federal agencies: to collect or.
dispose of debts, but may be disclosed
to consumer reporting agencies only to
obtain; credit reports, unless otherwise
independently verified.

§ 30.21. Army hold-up list.

The Secretary may use the Army hold-
up list- to'report indebted contractors to
the Department of the Army for
inclusiorrin the list and to check
whether a prospective contractor is
indebted to another agency.. The.
reported information will be limited to
the contractor's name, address and
taxpayer identification number if
available, and the amount of the debt.
The Secretary will promptly report any
partial or full satisfaction or waiver of a
reported debt and will screen the hold-
up list periodically and request removal
of any debt of less than $1,000 that has
been on the list for over twelve months.

Subpart C—Compromise. of Claims

§ 30.22. Compromise-rule.

The Secretary may attempt to dispose
of debts, including. accrued interest,
charges. and penalties; by compromise:
settlement whenever the Department’s
ability to collect the full amount is’
uncertain because of the-debtor’s
financial status or the litigation risks or
because enforced collection would not
be cost-effective. When the outstanding
principal amount of the debt before
compromise exceeds $20,000-and the
debtor has exhausted- all Departmental
administrative remedies, the debt may
be compromised only with- the approval
of the-Department of Justice.

§ 30.23 Exceptions.. '

The Secretary may not compromise
debts—

{a) Which arise out of exceptions.
made by the General Accounting Office
in the accounts. of accountable officers
(only. the General Accounting Office has
authority to compromise such debts};. or

{b): Where:. there is an indication of
fraud, the presentationiof a false: claim
or misrepresentation. by the debtoror
any other party having aminterest in the
claim: or where the claim:is.-based on.
conduct in violation of antitrust Jaws.
(Only the Department of Justice hag:
authority to compromise or terminate
collection of these claims.} .
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§30.24 Inabllity to collect the full amount.

(a) The Secretary may compromise a
debt if the full amount cannot be
collected because the debtor—

{1) Is unable to pay the full amount

- within a reasonable time; or - |
(2) Refuses to pay the full amount and
. the-Government is unable to enforce full
collection within a reasonable time.

{b) Ability to pay. In determining a
debtor’s ability to-pay, the Secretary
may-consider the age and health of the
individual debtor; present and future

- income and assets; and the possibility of
-an improper transfer or concealment of
assets by the debtor.

(c) Amount of compromlse The
amount of compromise will reasonably
relate to the amount recoverable by
enforced action, considering such
factors as State or Federal exemptions
available to the debtor, and the price
that collateral will bring at a forced sale.

(d)-Installments. Compromises will be
paidin one lump sum whenever
possible. Payment by installments may
be accepted on a case-by-case basis
bearing in mind the conditions specified
in § 30.20.

{e) Credit information. If reasonably
up-to-date credit information-to evaluate
a compromise proposal is not available,
the Secretary may obtain credit reports
from credit reporting-agencies ora-
statement from the debtor executed
under penalty of perjury showing the
debtor’s assets and liabilities, income
and expenses.

§30.25 Litigative probabilities.

The Secretary may compromise a debt
if the Government's ability to prove its
case in court for the full amount claimed
is doubtful either because of the legal

_issues involved or a bona fide dispute as
- tothe facts. The amount accepted in

" compromise in such cases should fairly

" reflect the probability of prevailing on
the issues and the prospects for full or
-partial recovery of a judgment, paying
due regard to the availability of
evidence and witnesses, and related :
pragmatic considerations. ‘

§30.268 Cost of collecting clalm.

The Secretary may compromise a debt
if the cost or deterrence value of
collection do not justify the enforced
collection of the full amount. The. °
. amount accepted in compromise in such

cases may reflect an appropriate
discount for the administrative and
litigative costs of collection, taking into
account the time which it will take to
effect collection. Costs of collection may
be a substantial factor in the settlement
_ of small debts, but not normally in the
- settlement of large debts.

§30.27 Enforcement policy.

Statutory penalties, forfeitures, or
debts established as an aid to
enforcement and to compel compliance
may be compromised if not prohibited
by law and consistent with the agency’s
enforcement policy.

§30.28 Joint and geveral llabllity.

When two or more debtors are jointly
and severally liable, a compromise with
one debtor will not release the
remaining debtors. The amount of a
compromise with one debtor will not be
considered a precedent or binding in
determining the amount which will be

required from other debtors-jointly and

severally liable on the debt. .

§ 30.29 Further review of compromlse
offers.

A debtor’s firm wrmen offer of
compromise for a substantial amount
may be referred to the General
Accounting Office or to the Department
of Justice when the acceptability of the
offer is in doubt. {See 30.36).

§30.30 Restriction.
The Secretary may not accept a
percentage of a debtor's profits or stock

in a debtor corporation in compromise
of a debt.

Subpart D—Termination or
Suspension of Collection Action

§$30.31 Termination rule.

(a) The Secretary may terminate
collection activity and write off a debt,
including accrued interest, charges and

. penalties if the outstanding principal

does not exceed $20,000 and:

'(1) The Government cannot collect or
enforce collection of any significant sum
from the debtor, having due regard for
the judicial remedies available to the
Government, the debtor’s ability to pay
(see § 30.25(b)) and the exemptions
available to the debtor under State and
Federal law;

{2) The debtor cannot be located,
there is no security remaining to be
liquidated, the applicable statute of.
limitations has run, and the prospects of

- collecting by offset are too remote to

justify retention of the claim; -

- (3) The cost of further collection
action is likely to exceed the
recoverable amount; ‘

(4) The basis for the claim has proved
to be unsupportable; or

(5) The evidence necessary to prove
the claim cannot be produced or the
necessary witnesses are unavailable,

(b) As required by section 61(a)(2) of -
the Internal Revenue Code, income

arising from the discharge in whole orin’

part of a debt is to be included in the .

debtor's gross income for the yearin -

v

which the debt is discharged. The
Secretary will report to the Internal -
Revenue Service, using Form 1099G, any
amount over $600 which becomes ’
uncollectible because the applicable -

_statute of limitations expires or because

the Government agrees with the debtor
to forgive or compromise a-debt. An
amount which is in dispute, which is
discharged under Title 11 of the
Bankruptcy Act or which arises out of

an overpayment which was already
taxed, will not be reported. See'IRS
Instructions for Form 1096 and Revenue
Procedure 83-48 for further instructions. -

§ 30.32 Exceptions.

(a) The Secretary may suspend, rather
than terminate collection of a debt that
arises out of its activities if the
outstanding principal does not exceed
$20,000 and the Government cannot
collect or enforce collection of any .
significant sum from the debtor (e.g., the
debtor cannol be located or is
financially unable to pay), but the
prospects of future collection are
promising enough to justify periodic
review of the debt, and there is no
statute of limitations problem. Interest
will accrue under § 30.13(a).

(b) Where a significant enforcement
policy is involved, the Secretary will,
instead of terminating or suspending
collection, refer debts to the Department
of Justice for litigation.

Subpart E—Referrals to the
Department:of Justice or (;AO

§ 30.33 - Litigation.
{a) Debts over $600 that cannot be

collected or otherwise disposed of by

the Secretary or its agents will be
referred to the appropriate United States
Attorney (if the amount does not exceed
$100,000) or the Civil Division of the
Department of Justice (if the-amount
exceeds $100,000) for litigation. Each

referral will include all pertinent

information, as required by the Claims
Collection Litigation Report, including:

- (1) The most current address of the
.debtor or the name and address of the

agent for a corporation upon whom

- service may be made;

(2) Reasonably current credit data in
the form of a credit report or a financial
statement showing reasonable prospects
of enforcing collection from the debtor,

~ having due regard for the exemptions

available to the debtor under State and
Federal law and the judicial remedies
available to'the Government; and .

(3) A summary of prior collection
efforts. Credit data may be omitted if a
surety bond, insurance,.or the sale of
collateral will satisfy the claim in full; or
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the debtor is in bankruptcy or
receivership, or is a unit of State or local
government.

(b) Debts of $600 or less, exclusive of
interest and charges, may be referred for
litigation if a significant enforcement
policy is involved or the debtor is
clearly able to pay and the Government
can effectively enforce payment.

§ 30.34 Claims over $20,000.

The Secretary may compromise or
suspend or terminate collection of debts
where the outstanding principal exceeds
$20,000 only with the approval of, or
referral to, the appropriate United States
Attorney (if the debt does not exceed
$100,000) or the Department of Justice (if
the debt exceeds $100,000).

§30.35 GAO exceptions.

The Secretary will refer to the General
Accounting Office (GAO) debts arising
from GAQ audit exceptions.

{FR Doc. 87-112 Filed 1-2-87; 8:45 am}
BILLING CODE 4150-04-M -

Family Shpport Administration
Office of Child Support Enforcement

45 CFR Parts 201 and 304

Grants to States for Public Assistance
Programs and Federal Financial
Participation

AGENCIES: Office of Family Assistance
and Office of Child Support
Enforcement, Family Support
Administration, HHS.

ACTION: Final rule.

SUMMARY: The Department of Health
and Human Services is revising its
‘regulations governing grants to States
for public assistance programs and
Federal financial participation in the
child support enforcement programs
under the Social Security Act so that
they may conform to the amendments to
the Department's Claims Collections .
Regulations, 45 CFR Part 30, published
in this same issue of the Federal
Register. Section 201.66 governs the
States' repayment by installments of
debts or other amounts determined to be

unallowable under Titles I, IV-A, X, XVI

(ADDBD) or XIX of the Social Security
Act. Paragraph (b)(8) of § 201,66
provides that the Department will not
charge the States interest on repayments
made under this section unless
mandated by court order. Section 304.40
governs the States' repayment by -
installments of debts to the Department
arising from audit disallowances under
title IV-D of the Social Security Act.
Paragraph (b)(8) of § 304.40 also

provides that the Department will not
charge the States interest on repayments
made under this section unless
mandated by court order. The
Department is removing these
provisions.

EFFECTIVE DATE: February 4, 1987.

FOR FURTHER INFORMATION CONTACT:
Sandra H. Shapiro, (202) 475-0150.

SUPPLEMENTARY INFORMATION: By
providing that States will not be charged
interest on repayments to the Federal
Government under 45 CFR 201.66 and
304.40, paragraph (b)(8) of each of these
sections conflicts with the Department’s
policy regarding interest charges on
outstanding debts, as set forth in
amendments to 45 CFR Part 30.

Sections 201.66(b)(8) and 304.40(b)(2)
bestow upon the affected debtors a
benefit that will not be available to
other debtors of this Department. Under
the Department’'s Claims Collection
Regulation at 45 CFR Part 30, all debtors-
will be required-to pay interest on debts
that are not paid promptly unless a
statute provides otherwise, or certain
other criteria specified in 45 Part 30.13 or
30.14 are present. A decision not to
charge interest on debts that are repaid
under 45 CFR 201.66 or 304.40 should be
based on the same criteria. A blanket
exemption is not justified. Paragraph
(b)(8) of these regulations was not
issued pursuant to a statute prohibiting
the charging of interest on the covered
debt.

Therefore, in the interest of fairness
and consistency, we are removing
paragraph (b)(8) of 45 CFR 201.66 and
304.40.

E.O. 12291

These are not “major rules” as
defined Executive Order 12291, dated
February 7, 1981.

Regulatory Flexibility Act
I certify that these regulations will not

have a significant impact on a
substantial number of small entities.

List of Subjects in 45 CFR Parts 201 and
304

Administrative practice and
procedures, Claims, Public assistance.
Dated: July 11, 1986.

Otis R. Bowen,
Secretary.

PART 45—[AMENDED]

For the reasons set forth in the
preamble, we hereby amend 45 CFR

.. Parts 201 and 304 as follows:

1. The authority citation for Part 45
CFR Part 201 contmues to read as
follows:

Authority: Secs. 403 and 1102 of the Social
Security Act, as amended: 49 Stat. 628, as
amended; 49 Stat. 847, as amended; 42 U.S.C.
603, and 1302, and 1302.

§201.66 [Amended)

2. In § 201.66, paragraph (b)(8} is

removed.

PART 304—[AMENDED]

3. The authority citation for Part 304
continues to read as follows:

Authority: 42 U.S.C. 851 through 655, 657,
1302, 1396(a)(25), 1396b(d)(2), 1396b(0),
1396b(p), 139k.

§304.40 [Amended]

4. In § 304.40, paragraph (b)(8) is
removed.

[FR Doc. 87-113 Filed 1-2-87; 8:45 am]
BILLING CODE 4180-11-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 65
LCC Docket 86-127; FCC 86-514)

Common Carrier Services; Reporting
Requirements for Interstate Rates of

' Return

AGENCY: Federal Communications
Commission. .

ACTION: Final rule.

SUMMARY: The Commission has
established quarterly reporting
requirements for certain telephone
companies. Carriers are required to
report interstate rates of return called
for in Part 65 of our Rules. This rule was
made to enable the Commission to
implement its decision to enforce
maximum rate of return prescriptions
and to monitor the carrier's actual
performance on an access element- by-
element basis.

EFFECTIVE DATE: March 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Alan Feldman, Common Carrier Bureau,
Industry Analysis Division, Washington,
DC 20554, (202) 632-0745.

SUPPLEMENTARY INFORMATION: Thls isa
summary of the Commission’s report
and order, CC Docket 86-127, adopted
November 13, 1986, and released
December 3, 1986.

The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (Room 230),
1919 M Street, NW., Washington, DC.
The complete text of this decision may
also.be purchased from the -
Commission’s copy contractors,
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International Transcription Service,
(202) 8573800, 2100 M Street, NW., Su1te
140, Washington, DC 20037..

Summary of Report and Order

The Commission has established a
quarterly and biennial report to enable
it to enforce its maximum rates-of-return
policy and improve its tariff review
process.

On April 8, 1986, the Commission
Proposed rules to established reports
required to enforce maximum rate-of-
return prescriptions. (In CC Docket 84—
800, Phase I, the Commission had
adopted refund mechanisms in the event
AT&T or the exchange carriers earned
above the prescribed rates of return.)
The FCC also proposed establishing
some interim quarterly reporting
requirements for the local exchange
carriers {LECs) so it could monitor their
actual performance on an access
element-by-element basis, as well as
clarifying and setting time limits for
rate-base and interperiod adjustments.

The FCC concluded that a biennial
enforcement report {FCC Form 492), to
be filed in conjunction with the newly
established earnings review periods, as
well as a quarterly report, would best
serve its objectives.

For restitution purposes, the biennial
report will be conclusively binding upon
the National Exchange Carrier
Association (NECA) and each exchange
carrier that files its own access tariffs
with the Commission. That report will
contain the necessary rate of return -
computational detail for the FCC and
the carriers to set in motlon the refund
process.

Each quarterly report will contain two .

parts: (1) Information on a cumulative
basis for the entire monitoring period
and (2) similar information for the most
recent quarter. The original proposal
was that the report for each quarter be
updated as later, out-of-period
adjustments were made. This would
have required carriers to assign all out-
of-period adjustments to specific
quarters, a task not normally required
for annual tariff filing purposes. The
Commission, however, concluded it was
not necessary to impose this burden on
" the carriers, even though the reports will
be somewhat less valuable. However,
the cumulative quarterly reports will .
reflect all adjustments and revisions and
will represent the latest and best view
of the entire earnings review period. The
only report requiring .updating will be
the biennial enforcement report.

The Commission said it would require
only detailed reporting of large -
adjustments—$1 million for common
line revenues and $300,000 for switched

-traffic sensitive and special access.

NECA will be required to provide a
quarterly report similar to the one for
the LECs for the results of the pooled
tariffs that it administers and AT&T
must submit quarterly filings of
individual category earnings based upon
Interim Cost Allocation Manual
procedures. The Chief, Common Carrier
Bureau was delegated authority to
specify the detailed reporting
requirements for AT&T. -

The FCC concluded that the filing of
FCC Form 492 will be minimally
burdensome and that it is necessary to
implement its decision in CC Docket 84—
800, Phase I, to enforce maximum rate of
return prescriptions. The cumulative and
quarterly reporting for an enforcement
period will enable it to monitor carrier’s
actual performance at the level
necessary to assist it in the tariff review
process. This will provide an early
warning system if rate adjustments
become necessary.

The report contained herein has been
analyzed with respect to the Paperwork
Reduction Act of 1980 and found to
impose new or modified requirements of
burdens upon the public. The Office of
Management and Budget has approved
the collection of information
requirement contained in this rule. The
OMB control number for this collection
of information requirement is 3060-0355.

Ordering Clauses

- Accordingly, it is hereby ordered, that
Parts 1 and 65 of the Commission's

_Rules are amended as set forth, effecnve
- March 9, 1987.

It is further ordered, that the
adjustments for zero cost sources of
funds, discussed in paragraph 32, shall
be included in the tariff filings for the
1987 access year.

It is further ordered, that this
proceeding is terminated.

List of Subjects
47 CFR Part 1

Communications common carriers,
Reporting requirements, Telephone, Rate
of return.

47 CFR Part 65

Communications common carriers,
Reporting requirements, Telephone, Rate
of return.

William . Tricarico,
Secretary.

Parts 1 and 65 of the Code of Federal

Regulations are amended as foliows:

. PART 1—[AMENDED]

1. Authonty citation for Part 1
continues to read:

Authority: Secs. 4, 303, 48 Stat. 1068, 1082,
as amended; 47 U.S.C. 154, 303; Implement, 5
U.S.C. 552, unless otherwise noted.

2. Section 1.795 is added to Part 1,
Subpart E, under the heading, “Financial
and Accounting Reports and-Requests”
to read as follows:

§ 1.795 Reports regarding interstate rates
of return.

Carriers shall file reports regarding
interstate rates of return on FCC Form
492 as required by Part 65 of this
chapter.

PART 65—[AMENDED]

3. Authority citation for Part 65
continues to read:

Authority: Secs. 4, 201, 202, 203, 205, 21€,
403, 48 Stat., 1066, 1072, 1077, 1094, as
amended, 47 U.S.C. 154, 201, 202, 203, 205, 218,
403.

4. A new Subpart E is added to Par’ 65
to read as follows:

Subpart E—Rate of Return Reports

Sec.
565.600 Rate of return reports.

Subpart E—Rate of Return Reports

§ 65.600 Rate of return reports.

(a) Subpart E shall apply to those
interstate communications common
carriers and exchange carriers that are
so designated by Commission order.

(b) Each exchange carrier or group of
carriers which has filed individual
access tariffs during the preceding
enforcement period shall file with the
Commission, within three (3) months
after the end of each calendar quarter, a
quarterly rate of return monitoring
report. Each report shall contain two
parts. The first part shall contain rate of
return information on a cumulative basis
from the start of the enforcement period
through the end of the quarter being
reported. The second part shall contain
similar information for the most recent
quarter. The final quarterly monitoring
report for the entire enforcement period
shall be considered the enforcement

- period report. Reports shall be filed on

the appropriate report form prescribed
by the Commission (see § 1.795 of this
chapter) and shall provide full and
specific answers to all questions - .
propounded and information requested
in the currently effective report form.
The number of copies to be filed shall be
specified in the applicable report form.
At least one copy of the report shall be
signed on the signature page by th
responsible officer. A copy of each
report shall be retained in the principal -
office of the respondent and shall be
filed in such manner as to be readily
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available for reference and inspection.
Final adjustments to the enforcement
period report shall be made by -
September 30 of the year following the
enforcement period to ensure that any
refunds can be properly reflected in an
annual access filing.

(c) Each designated mterstate carrier
shall file with the Commission, within
three (3) months after the end of each
calendar quarter, a quarterly fully - -
distributed cost report based upon the
Commission’s Interim Cost Allocation
Manual principles.

[FR Doc. 87-9 Filed 1-2-87; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

{MM Docket No. 86-14, RM-5132]

Radio Broadcasting Services;
Ketchum, OK

AGENCY: Federal Communications -
Commission.

ACTION: Final rule.

SUMMARY: This document allocates .
Channel 298C2 to Ketchum, Oklahoma,
as the community’s first local FM
service, at the request of PBL
Broadcasting, Inc. The channel can be
allocated in compliance with the
Commission's minimum distance
separation requirements with a site
restriction of at least 14.3 kilometers (8.9
miles) northwest. The counterproposal
filed by HCI Acquisition Corp. to
allocate either Channel 250C2 or
Channel 281A in lieu of Channel 298C2
at Ketchum is denied. With this action,
this proceeding is terminated.

EFFECTIVE DATE: February 6, 1987. The
period for filing applications for Channel
298C2 at Ketchum will open on February
9, 1987, and close on March 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 86-14,
adopted November 20, 1986, and:
released December 23, 1986. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230}, 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, (202) 857-3800, -
2100 M Street, NW., Suite 140,
Washington, DC 20037.

List of Subjects in 47 CFR-Part 73
Radio broadcasting.

PART 73—[AMENDED]
1. The authority citation for Part 73

- continues to read as follows:

Authority: 47 U.S.C. 154, 303,

§73.202 [Amended)

2. In § 73.202, paragraph (b), the table
of allotments is amended by adding
Ketchum, Oklahoma, Channel 298C2.
Ralph A. Haller,

* Acting Chief. Policy and Rules Di wsmn Mass

Media Bureau.
[FR Doc. 87-15 Filed 1-2-87; 8:45 am)
BILLING CODE 6712-01-M

 47CFRPart73
{MM Docket No. 86-200; RM-5239]

Radio Broadcasting Servlces. Lone
Grove, OK

AGENCY: Federal Communications
Commission.

- ACTION: Final rule.

SumMMARY: This document allocates
Channel 294A to Lone Grove,
Oklahoma, as the community’s first
local FM service, at the request of SSS
Communications, Inc. The allotment
requires a site restriction of at least 6.7
kilometérs (4.2 miles) north. With this
action, this proceeding is terminated.
DATES: Effective February 6, 1987. The
window périod for filing applications
will open on February 9, 1987, and close
on March 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Report
and Order, MM Docket No. 88-200,
adopted November 18, 1986 and .
released December 24, 1986. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch {Room 230), 1919 M
Street, NW., Washington, DC. The:
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202} 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
PART 73—[AMENDED) _
“1. The authority citation for Part-73

- continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2.In § 73.202(b); the Table of FM
Allotments is amended by adding Lone
Grove, Oklahoma, Channel 294A.
Federal Communications Commission.
Mark N. Lipp,

Chief. Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 87-14 Filed 1-2-87: 8:45 am]
BILLING CODE 6712-01°M :

47 CFR Part 73
[MM Docket No. 85-338]

Radio Broadcasting Services;
Wurtsboro, NY and Woodstock, NY

AGENCY: Federal Communications
Commission. .

ACTION: Final rule.

SUMMARY: This action taken herein
substitutes Channel 247A for Channel
261A at Wurtsboro, New York, and
Channel 261A for Channel 272A at
Woodstock, New York, on the
Commission's own motion. The
substitution of channels will permit a
first FM service to commence at
Wurtsboro. With this action, this
proceeding is terminated.

EFFECTIVE DATE: February 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 85-338,
adopted November 20, 1986 and
released December 24, 1986. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230}, 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be. purchased from the Commission’s
copy contractors, International
Transcription Service, {202) 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—{AMENDED]
1. The authority citation for Part 73

continues to read as follows:
Authority: 47 U.S.C. 154, 303.

§ 73 202 [Amended]

2. In § 73.202, paragraph (b), the table
of allotments, the entry for Wurtsboro,
NY is amended to add Channel 247A
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and remove Channel 261A and the entry
for Woodstock, NY is amended to add
Channel 261A and remove Channel
272A.

Federal Communications Commission.
Ralph A. Haller, -

Acting Chief, Policy and Rules Division, Mass
Media Bureau.

|FR Doc. 87-13 Filed 1-2-87; 8:45 am}
BILLING CODE 6712-01-M

47 CFR Part 73
(MM Docket No. 86-86; RM-5009)

Radio Broadcasting Services; CIInton,
oK .

AGENCY: Federal Communications .
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 238C2 for Channel 237A at
Clinton, Oklahoma, and modifies the
license of Station KCLI to operate on the
higher powered channel, at the request
of Media Max Broadcasting, Inc. This
action could provide expanded radio
service to Clinton and its environs. With
this action, this proceeding is
terminated. -

EFFECTIVE DATE: February 6, 1987.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a

summary of the Commission’s Report
and Order, MM Docket No. 86-86,
adopted November 18, 1986 and
released December 24, 1986. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230}, 1919 M

- Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]
1. The authority citation for Part 73 -

continues to read as follows:
Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. In § 73.202, paragraph (b}, the. Table
of FM Allotments for Clinton, Oklahoma
is amended by-adding 238C2, and
removing Channel 237A. .

Federal Communications Commission.
Mark N. Lipp,

Chief, Allocations Branch Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 87-16 Filed 1-2-87; 8:45 am)
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 86-18; RM-4996]

Radio Broadcasting Services;
Twentynine Paims, CA

AGENCY: Federal Communications
Commission.

ACTION: Final rule,

SUMMARY: This document allots Channel
299A to Twentynine Palms, California
as that community’s second local FM
service, in response to a petition filed by
Wayne R. Stenz, d/b/a Westwind Radio
Company. With this action, this
proceeding is terminated.

DATES: Effective February 8, 1987; The
window period for filing applications
will open on February 10, 1987, and
close on March 11, 1987.

FOR FURTHER INFORMATION CONTACT:
Nancy V. Joyner, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of tbe Commission’s Report
and Order, MM Docket No. 86-18,
adopted November 7, 1986 and released
December 24, 1986. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street, NW,,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractors,
International Transcription Service,
(202] 857-3800, 2100 M Street, NW., Suite
140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio bmadcasting.

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. In § 73.202(b), the Table of FM
Allotments, for Twentynine Palms,
California is amended by adding
Channel 299A.

Federal Communications Commission.
Ralph A. Haller,

Acting Chief, Policy and Rules Division, Mass
Media Bureau.

[FR Doc. 87-12 Filed 1-2-87; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 86-275, RM-5292]
Radlo Broadcasting Services; Ailva, OK

AGENCY: Federal Cpmmimications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 289C2 for Channel 232A at
Alva, Oklahoma, at the request of

- Women, Handicapped Americans and

Minorities for Better Broadcasting and
modifies its permit for Station KTTL to
specify the higher powered channel. The
substitution of channels could provide
Alva with its third local wide coverage
area FM service. The channel can be
allocated in compliance with the
Commission’s mileage separation
requirements without the imposition of a
site restriction. With this action, this
proceeding is terminated.

DATE: Effective February 6, 1987.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202).634-6530.

’ SUPPLEMENTARY INFORMATION: This is a

summary of the Commission’s Report
and Order, MM Docket No. 86-275,
adopted November 18, 1986 and -
released December 24, 1986. The full text
of this Commission decision is available -
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also

. be purchased from the Commission’s

copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

PART 73—{AMENDED}

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.
§73.202 [Amended]

2. In § 73.202(b), the Table of FM
Allotments for Oklahoma is amended by
substituting Channel 289C2 for Channel

. 232A at Alva.
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Federal:Communications Commission.
Mark N. Lipp,

Chief, Allocations Branch, Policy and Rules
Division,:Mass Media ‘Bureau.

{FR Doc.:87-17 Filed 1-2-87; 8:45 am)
BILLING CODE 6712-01-M

47 CFR-Part 73
[MM Docket No. 86-272, RM-5312]

Radio Broadcasting Services; Winner,
SD

ACENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allocates
Channe):253C1 to Winner,.Seuth
Dakota, at the request of Tripp County
Christian Radio, Inc.,-as'the
community's:second local EM service.
The channel.can be.allocated’in
compliance with the Commission's
minimum-distance separation
requirements without the imposition-of a
site restriction. With this action, this
proceeding is terminated.

DATES: Effective February 9, 1987; the
window period for filing applications
will open on February 10, 1987, and
close onMarch 11, 1987.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634~6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the:Commission’s Report
and Order, MM Docket'No.'86-272,
adopted.November 18, 1986.and
released Deocember 24, 1986. The full text
of this Commission-decision:s:available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230),1919°M
Street, NW., Washington, DC. The
complete ‘text of this decision may also
be purchased fromthe Commission's
copy contractors, International
Transcription Service, (202)'857-3800,
2100 M Street, NW.,, Suite 140,
Washington, DC 20037.

List of Subjectsin 47.CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]
1. The authority citation for Part 73

continues to read as follows:
‘Authority: 47 U:S.C. 54, 303.

§73.202 [Amended]

2.In § 73.202(b), the Table.of FM
Allotmenits for:South ‘Dakotais amended
by adding Channel 253C1 tothe entry
for Winner.

* Federal Communications-Commission.

Mark N. Lipp,

Chief, Allocations Branch, Policy and.Rules -

Division, Mass Media’Bureau.
[FR Doc. 87-18 Filed 1-2-87;'8:45 am)
BILLING CODE 6712-01-M .

47.CFR'Part73

[MM Docket No. 86-256; RM-5259; RM-~
5548]

Radio Broadcasting Services; Sloux
‘Falls and'Salem, SD

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allocates
Channel ‘270C2 ‘to ‘Sioux Falls, South
Dakota, at-the request-of Kirkwood
Broadcasting, 'Inc.-and Barbara Elkjer, as
the community's ‘sixth local FMservice,
and'Channel 263C2‘to Sdlem, South
Dadkota, at the request.of McCook
County Broadcasting'Company, asits
first local FM ‘service.'Channel 270C2 at
Sioux 'Falls requires .a site restriction of
25.9 kilometers 'northwest and Channel
250C2-at‘Salem requires a site
restriction-of 25:6'kilometers west. With
this action, ‘this proceeding'is
terminated. '

DATES: Effective February 9, 1987; the
window period for filing applications
will epen on'February 10,1987, and
close on March 11, 1987.

FOR FURTHER INFORMATION CONTACT:

Leslie K. Shapiro, Mass Media Bureau,
(202) 634-8530.

SUPPLEMENTARY INFORMATIOR: This is:a
summary of the:Commission’s:Report
and Order, MM .DocketiNo.:86-2586,
adopted:November 19,1986 and
released December 24, 1988. The full text
of this-Commission decision is available
for inspection-and-copying.during
normal business hours in the FCC
Deckets Branch{Room 230), 1919:M
Street, NW., Washington,DC. The
complete text of this decision mayalso
be purchased from'the Commission!s
copy contractors, International
Transcription Service, (202} 857-3800,
2100 M :Street, NW., Suite 140,
Washington, DC 20037.

List of Subjects in 47 CFR Part.73
RadioBroadcasting.
PART 73— AMENDED]

1. The authoﬁty witation for Part 73
continues to read.as follows:

Authority: 47 U:S:C. 154,'303.

§73.202 [Amentied)

2. In § 73.202, ‘paragraph (b), the Table
of FM Alllotments ‘for South‘Dakota.is
amended by .adding the community of

" ‘Salem,Channél 263C2, and adding

Channel 270C2 to‘the entry for ‘Sioux

" Falls, South'Dakota.

Federal Communications Commission.

Ralph A. Haller,

Acting Chief, Rolicy ond Rules:Division, Mass
Media Bureau.

[FR Doc. 87-19 Filed 1-2-87; 8:45.am]

BILLING CODE (6712:01-M

47 CFR Part 97 .
[PRDocketNo. 85-106]

Maintenance.of Amateur:Operator
ExaminationQuestionPoois by
Volunteer-Examiner Coordinators

AGENCY: Federal'Communications
‘Commission.

ACTION: Public netice regarding
examination questions. :

SUMMARY: This document.advises the
public that Volunteer-Examiner
Coordinators (VEC's)‘have agreed to
maintain the existing examination
questions, making only necessary
changes. It is being issued so that VEC's
will know that they are expected to ’
honor the ‘agreements.concerning the
use of the existing examination
questions until January 30, 1988. The
effect of this.action is to.assure
uniformity in VEC-administered amateur
examinations until a common gquestion
pool canbe developed.

FOR FURTHER INFORMATION CONTACT:
Maurice J..DeRont, Private Radio
‘Bureau, Washington, 1:C 20554, {202)
632-4964.
Federal:CommunicationsCommission.
William ], Tricarico,

Secretary.

Amateur Operator Examination
Questions

December 19, 1988.

On August 4,"1988,'the FCC adopted-a
Report-and Order {FCC 86-343; 51°FR
30645, August ‘28, 1988) in PR Docket No.
85-196‘transferring ‘the responsibility for
amateur operator examination quesfions
to the Volunteer-examiner coordinators
(VEC:'s). The effective date. of thataction
is December 31, 1986,-as announced in
the FCC Public Notice of November 10,
1986 (51'FR41630, November 18,1986).

At the 1988 Conference .of VEC's held
in Waghington, DC on August 8, 1988,
the participants unanimously -agreed to
maintain the existing examination

" questions until January 30, 1988, without
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change except for necessary
typographical or grammatical
corrections and for question revisions
required by amendments to FCC Rules.

The participants represented 45 of the 76. '

regional VEC's. Between May and

- October 1986, 21,706 persons were
administered operator examinations
under the VEC system. The VEC'

- represented at the Conference -

_ coordinated exammatlon gessions

. where 93% of the exammatxons were l
administered. '

. In.the interim, the VEC's wrll S

cooperate in developing a common pool :

of examination questions. They -
established a committee to coordinate
and maintain the existing question pool.
Representatives of the ARRL VEC,
Sunnyvale ARC VEC and Western

Carolina ARS VEC were’ nemed to serve '

on the committee.
We expect all VEC's to honor the

- argeements ‘made at the 1988 Coriference

of VEC’s concerning use of the existing
examination questions for the perlod
specified. o
[FR Doc. 87-20Filed 1—2—87 8: 45 em]
BILLING CODE 6712-01-M

|47CFRPa'i"t§7 , ,-I’.

’[PR Docl(et No  86-63; FCC 86-429]

' Amateur Radlo Servlce, Examlnation
Credit for Written Elements

AGENCY: Federal Commumcahons
Commission. '

_ ACTION: Final rule; clar‘if»icatidrx.".

. SUMEARY: On November 25, 19886, the
Commission published a final rule in
this proceeding concerning-thé Amateur
Radio Service and exam credits (51 FR
42578). This document clarifies the
effective date of that action.

EFFECTIVE DATE: The rules changes
appearing in the final rule will become
effective upon OMB approval of the .
changes to FCC Form 610. A Public
Notice will be published announcing the
actual effective date upon such
approval.

FOR FURTHER INFORMATION CONTACT:
John Borkowski, (202) 632-4964.
Federal Communications Commission.‘
William ]. Tricarico, -

Secretary.

(FR Doc. 87-11 Filed 1-2-87; B 45 am)|
BILLING CODE 6712-01-M :

GENERAL SERVICES s
ADMINISTRATION :

48 CFR Parts 525 and 552
[Apozaoo12cnceéai

‘General Services Administration
- "Acqulsition Regulation; Restrictions
on Procurement of Hand or Measurlng '

Tools

" AGENcY: Office of ACqulsmon Pohcy,
. GBA. :

ACTION: Final rule.

" SUMMARY: The General Services

Administration Acquisition Regulation
(GSAR), Chapter 5 is amended to -
incorporate the substance of Acquisition
Circular AC-86-5 on restrictions on
procurement of hand or measuring tools.
AC-86-5 is cancelled. This change
rev1ses sections 525.105-70, 525.105-71,
and 552.225-70 and 552.225-71 to reflect

procurement restrictions in the current -

GSA and DOD Appropriation Act on the
acquisition of hand or measuring tools.
In addition, miscellaneous changes are
made in sections 525.105-72, 525.108-70,

552.225-72, 552.225-73, and 552.225-74 to '
- clarify the applicability and to delete
. repetitive language. The intended effect

is to implement the appropriation

- restrictions and to provide guidance to- -

GSA contracting activities.

. EFFECTIVE DATE: December 18, 1986.

FOR FURTHER INFORMATION CONTACT:
Mr. Ralph DeStefano, Office of GSA
Acquisition Policy and Regulations on

(202) 523-4763.

SUPPLEMENTARY INFORMATION:
Background

© OnMay 6, 1988, the General Services -
. Administration (GSA) published in the

Federal Register (51 FR 16692)
Acquisition Circular AC-86-5, which
temporarily amended sections 525.105-

'70, 525.105-71, and 552.225-71 of the )
-GSAR and invited comments from

interested parties. Comments received

from the American Bar Association and
" various GSA offices have been ‘

reviewed, reconciled, and incorporated
when appropriate in this final rule.

Impact

The Director, Office of Managemem
and Budget (OMB) by memorandum
dated December 14, 1984, exempted
certain agency procurement regulations
from Executive Order 12291, The
exemption applies to this rule. The
General Services Administration

certifies that this rule will not have a

significant economic effect on a

substantial riumber of small entities
under the Regulatory Flexibility Act (5

U.S.C. 601 et. seq.) because it represents

a-continuation of existing policy.

‘Therefore, noregulatory flexibility

analysis has been prepared. The

+ information collection requirements in

the provision at GSAR 552.225-70 have

‘been approved by OMB under the

Paperwork Reduction Act (44 U.S.C.
3501 et seq.) and assigned OMB control
number 3090—0205

Listof Sub]octs in 48 CFR Pa.rts 525 and
652 - -

. Gove'mment procure_ment.
1. The authority citation’for 48 CFR ~

Parts 525 and 552 continues to read as’

follows

: Authonty 40 U.S. C 486(0)

PART 525—FOREIGN ACQUISlTION
2. The table of contents for Part 525 is

amended by revising the titles of i
sections 525.105-70 and 525.105-71 as

set forth below: _
Subpart 525.1—Buy American Act—
Supplies -

[ ZENPEE SR . L

Sec.

525. 105-70 Evaluatmg offers-—Hand or

- measuring tools for other-than the
" Department of Defense.

525.105-71 Procurement of hand or
measuring tools for the Department of -
Defense.

* * L 4 - *

3. Sectlorr 525.105-70 is amended by
revising the section title and paragraphs
(b), (c) and (d) to read as follows:

625.105-70 Evaluating offters—Hand or
measuring tools for other than the

" Department of Defense. .

(a) * & ®
- {(b) Solicitation provision. The -
contractmg officer shall insert the

-provision at GSAR 552.225-70, Buy A

America Act—Hand or Measuring

- Tools, in solicitations and contracts for

the acquisition-of hand or measuring
tools for other than Department of

- Defense requirements.

(c) GSA Appropriation Act
restrictions. The current GSA
Appropriation Actplaces certain
restrictions on the acquisition of hand or
measuring tools by GSA. These

. restrictions require that the purchase of

hand or measuring tools be from
domestic sources or be made in
accordance with procedures. prescrlbed _

4 _-by DAR 6-104.4(b) of the Armed

Services Procurement Regulation
{ASPR) as such regulation existed on
June 15, 1970; and further provides that a

factor of 75 percent instead of 50 percent -

must be used for evaluating foreign
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source end products.in accordance*thh
6-104.4(b) of the ASPR.

(d):Offer evaluation procedures.
Offers for hand or measuring tools must
be evaluated .in:accordance with the
following procedures which are
adaptations of 6-104.4(b) of the ASPR.

{1) Offers must be evaluated to give
preference to:domestic end:products.
Contractors offering end products
manufactured in-Canada must be
evaluated on the same basis as
contractors offering:domesticend
products after applicable duty is
included for-evaluation purposes,
whether:ar not a duty free entry
certificate is issued.

(2) Each foreign offer must be adjusted
for purposes of evaluation by either i)
excluding the duty‘from the foreign offer
and adding 75 percent of the offer
(exclusive of-duty) to the remdinder, or
(ii) by adding to the foreign offer
(inclusive of duty) a factor of 6 percent
of that offer, whichever results in the
greater evaluated price.

(3}.A 12 percent factor must be used
instead of the.8 percent factor, if (i) the
firm submitting the low acceptable
domestic offer is a small business or a
labor surplus area concern, or'both, and
{ii) any contract award to a domestic
concern which would result from
applying the 12-percent factor, ‘but which
would not result from applying‘the 8
percent of 75 percent factor, would not
exceed $100,000. If an award for more
than $100,000 would be made toa
domestic concern ifthe 12 percentfactor
is applied, but would not’be'made if the
6.percent-or 75 percent.factor is.applied,
the matter must be submitted toithe
head of the contracting:activity for.a
decision as to-whether the award tothe
small business or labor surplus area
concern would involve unreasonable
cost orinconsistency with thepublic
interest.:

(4) H the foregoingresultsiin a tie
between a foreign offer as-evaluated
and .a domestic offer, :award must be
made on the domesticioffer. When.more
than one line itemisoffered in'response
to a solicitation, the appropriate factor
must be applied.on an item-by-item
basis, except that the factor may be
applied to-a specific group of items if the
solicitation specifically designates that
award may be made.on a specific.group
of items.

4. Section 525.105-71 is revised to read
as follows:

526.105~71 .Procurement of hand-or
measuring toolsifor the'Department:of
Defense.

(a) DOD Appropriation Act
restrictions.

_ [1)The current'DOD Appropriation
Act places the following-estrictions on
DOlD's -aoquisition«of hand ‘or measuring
tools:

(i) Except for electric or.air-motor |
driven ‘hand tools, DOD is prohibited
from acquiring hand or measuring tools
that are'not-wholly produced or
manufactured in the United States.

{ii) Electric or air-motor driven‘hand
tools are of domestic originif the cost of
componerits Jproduced or manufactured
in the United States exceed 75 percent
of the.cost of all components in the end
product.

(2} In accordance with 6-104.4(d)(3)(ii)
of the Armed.Services Procurement
Regulation as it.existed:on June 15, 1970,
GSA will apply the current. DOD
Appropriation Act restrictions in GSA
procurements where such procurements
satisfy requirements-that include any
DOD requirements. This determination
must be made on a case-by-case basis
when DOD is a user of the tools being
procured and the tools are available
from domestic sources. The basis for
applying the DOD Appropriation Act
restrictions to :GSA "procurements is:

(i) The:current DOD Appropriation .
Act:prohibits DOD!s :acquisition.of
foreign.hand or measuring tools. This
restriction also applies when DQD
requisitions such items through the GSA
stock Jprogram.

(i) Itis not feasible for GSA to
maintain separate supply systems to
satisfy the requirements of civilian and
military agencies.

(iii) The .current Gas Appropriation
Act prescribes the use of the procedures
in 6-104.4 of the ASPR, dated June 15,
1970. These procedures provide that
offers may be rejected when it is
considered necessary for.reasons of
national interest.

(3) Acquisitions of hand or measuring
tools, pursuant to the current DOD
Appropriation Act restrictions, meet the
requirements for full.and.open
competition in FAR Subpart 6.1 if all
responsible sources offering.domestic
end products, as defined by the current
DOD Appropriation ‘Act restrictions, ‘are
permitted ‘to submit offers. This -does not
preclude the mse of small business and/
or labor surplus set-asides under FAR
8.2,

(4) Acquisitions of hand or measuring
tools pursuant to the DOD
Appropridtion Act restrictions without
full and open competition (i.e., all
otherwise responsible sources are not
permitted to submit offers).must be
made under the authorities in FAR
Subpart 6.2 or6.3 and comply with the
respective requirements of these FAR
subparts for determinations and findings
or approved justifications.

- (b) Solicitation provision. The
contracting officer mustinsert the -
provision at GSAR-552.225-71, Notice of
Procurement Restriction—Hand or
Measuring Tools, in solicitations.and
contracts for the acquisition of hand-or -
measuring tools when the GSA 'Tools
CommodityQenter Director makesa
determination ‘that it is inthe national
interest t0.do .80 in accordance with
GSAR 525.105-71.

5. Section 525.105-72 18 amended by
revising paragraphs (b} and (c) to read
as folows:

§25.105-72 Procurement-of stdinless-steel
flatware for the Department of Defense.

(8}) AL I

(b} Since the followmg stock items are
issued almost exclusively to DOD, only
domestic source end ;products of these
stainless steel flatware items may be
procured. Also, nonstock items of
stainless steel flatware purchased for
DOD must be domestic source end

products.

7340-00~060-8057 7340-00-241-8171
7340-00-205-3340 7340-00~559-8357
7340-00~205-3341 7340-00-688-1055
7840+00-241-8169 7340-00-72146318
7340-00-241-8170 7340-00-721-6971

(c) Solicitation provision. The
contracting- -officer shall insert the
provision in-GSAR 552:225-72, ‘Offers
Maust Be For' Domestic ‘Source End
Products, in sdlicitations ‘and contracts
for the acquisition-of stainless steel
flatware for the Department-of Defense.

8. Section!525:108-70 is:amended by
revising the introductory material in
paragraphsi(a):and (b} and by revising
paragraph {c) to read as follows:

525.108-70 iDetermination-of
nonavallability.

(a) Requests for determinations
concerning nonavailability of domestic
supplies (see FAR 25.102{a}{4),
25.202(a)(3), and 25.108) must be
submiitted 'to ‘the head of the -contracting
activity or a-designee 'with an
appropriate statement of facts and a
proposed determination. The statement
of facts must:include the following
information:

- g * " w

(b) Findings and determination of
nonavailability will.normally be
prepared in fhe format.shown below:

(c) When it has been determined ‘that
the Buy American Act is not applicable
to the purchase of the.end product or'to

the components from which it is

manufactured, the original of the
determination must-be made .a part of
the contract file. In addition, .a:statement
substantially as set forth at GSAR
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552.225-73 must be inserted in the
applicable sohcrtatlon and contract

" PART 552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES -

7. The table of contents for Part 552 is
‘amended by revising the title of Section
552.225-70 as set forth below:

Subpart 552.2—Text ot Provisions and
Clauses

* * * * *

' Sec. ’
" 552.225-70 -Buy ‘Americari Act——Hand or -
measuring tools.

* * * * *

8. Section 552.225-70 is’ revrsed to- read
as follows:

Ite_m No Unit ::

(End of Provision). -

- 9.Section 552. 225-71 is revnsed to read
as follows:

552.225-71  Notice of Procurement -
Restriction—Hand of Measuring Tools.
As prescribed in GSAR 525. 105-71(b),
" insert the following provision:

Notice of Procurement Restrictlon—Hnnd or '

'Measuring Tools (Dec 1986) -

(a) Awards under this sohcntatnon will only
be made to offerors that will furnish hand or
measuring tools that are domestic end
products. Pursuant to the requirements of the
current Department of Defense. -
Appropriations Act, GSA has determined, in
accordance -with section 6-104.4 of the Armed
Services Procurement Regulation (6/15/70),
that it is in the national interest to re;ect
foreign products.

“Domestic end product,” as used in this
provision, means—

(1) Any hand or measuring tool, except for-
any electric or air-motor driven hand tool,
wholly produced or manfactured, including:
all components, in the United States or its
possessions; or,

(2) Any electric or air-motor driven hand
tool if the cost of its components produced or
manufactured in the United States exceeds 75
percent of the cost of all its components

“Components,” as used in this provision,
means those articles, materials, and supplies
incorporated directly into the hand or
measuring tools.

(End of Clause)

(b} Tool kits or sets, being procured under
this solicitation, will not be considered
domestic end products if any individual tool
classified in FSC Group 51 or 52 and included
in a tool kit or set is not a8 domestic end
product as defined in paragraph (a) of this
provision. The restrictions of this clause do

5$62.225-70 Buy American Act—Hand or

- Measurtng Tools.

As prescrlbed in GSAR 525. 105—70(b)
insert the following provision: :

. -Buy American Act—Hnnd or Mensunng
Tools (Dec 1986)

Offers submitted in response to this
solicitation offering domestic source end
products will be evaluated against offers of

. other end products by adding a factor of 75

percent to the latter, exclusive of import
duties. Each offer of a foreign source end .
product must state below or on an
attachment to the offer the amount of duty -
included in each offered price. Failure to
furnish duty information will result in use of
the offered price (inclusive of any unspegcified
duty) of the item when adding the 'Buy
Amencan differential.

(in dollars and cents)

not apply to individual hand or measuring
tools that are contained in the tool kit or set

- but are not classified in FSC Group 51 or 52

10. Section 552.225-72 is revised to
read as follows:

552.225-72 Offers Must Be For Domestic
Source End Products.

As prescribed in GSAR 5.105-72(c)
insert the following provision: -

Offers Must Be For Domestlc Source End
Products (Dec1986)

‘In accordance with the current

‘Appropriation Act for the Department of

Defense, award will be made for domestic

.source end products only. Offers of foreign

source end products will not be consndered

) for-award.
(End of Provision) .

11. Section 552.225-73 is amended by

" revising the introductory paragraph to

read as follows:

552.225-73 Determination of

- Nonavailability of Domestic Supplies.

. As prescribed in GSAR 525. 108—70(c).

'1nsert the following statement:

* L * * *

12. Section 552.225-74 is ar’nended by
revising the introductory text.to read as
follows: :

552.225-74 Eligible Products from Non-

_Designated 00untrles
As prescribed in GSAR 525 407, msert

the followmg provision: .

» o * * *

Dated: December 18, 1988.
Patricia A. Szero.

) Assoczate Administrator for Acqu:smon -

Pohcy .
{FR Doc. 87—92 Flled 1-2-87;. 8 45 am]

‘BILLING CODE: 6820-61-M

VETERANS ADMINISTRATION
48 CFR Parts 810, 836, and 852

Acqulsltlon Regulations '

* AGENCY: Veterans Administration,

ACTION: Interim Final Regulation.

'SUMMARY: The Veterans Administration "

{VA) is issuing an interim fmal

" regulation to the Veterans

Administration Acquisition Regulation

"~ (VAAR) to provide agency guidance on

the use of specifications, standards, and
other purchase descriptions in the
acquisition process. The regulation i is
being published as an interim final
regulation in order to supplement’
Federal Acquisition Regulation (FAR)
10.004(b}{2) and (3) to provide required
detailed agency procedures, guidance

. and necessary clauses for VA

contracting officers’ use.
DATES:

Effectlve date: The interim final
regulation is effective December 24,
1986. _

Comment date: Written comments
should be submitted no later than
February 5, 1987 for consnderatnon in the
final regulations.

ADDRESS: Interested persons are invited
to submit written comments, suggestions
or objections to the Administrator of
Veterans Affairs (271A}, Veterans
Administration, 810 Vermont Avenue,
NW., Washington, DC 20420. All written
comments received will be available for -
public mspectlon only at the Veterans
Services Unit in room 132 at the above
address.between the hours of 8 a.m. to
4:30 p.m. Monday through Friday {except
holidays) until February 16; 1987, :

FOR FURTHER INFORMATION CONTACT:

‘Marsha J. Grogan, Policy Division,

Office of Procurement and Supply, -
Veterans Administration, 810 Vermont
Avenue, NW., Washmgton. DC 20420
(202) 233-3784.

SUPPLEMENTARY INFORMATION

I Background

When the FAR was issued, it
contained a new part (Part 10) dedicated

. to the use of specifications. Part 10 does

not provide detailed guidance in the use .
of proprietary or !'brand name or equal”
purchasé descriptions, and although .
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VAAR does permit “brand name or
equal” purchase descriptions (810.005), it
does not provide sufficient guidance to
contracting activities. Therefore, section
801.005 is being removed and new
VAAR language is being added to give
appropriate direction for agency
acquisition involving proprietary or
“brand name or equal” purchase
description.

FAR 10.004(b)(2) and (3) requires
agencies to provide procedures and
guidance on use of proprietary or “brand
name or equal” purchase descriptions.
Part 810 is expanded to provide
definitions of brand name products and
salient characteristics to provide agency
guidance in the selection, justification,
and approval of purchase descriptions.
Explicit instructions for bid evaluation
and award is given to contracting
officers when solicitations specify
“brand name or equal” purchase
description. A new section 836.202 on
construction specifications is added to
require compliance with Part 810. A new
clause has been prescribed, Restriction
on Submission and Use of Equal
Products, for use when it is determined
that the Material and Workmanship
Clause will not apply because only one
product will meet the Government’s
minimum needs and submissions of
equal products will not be allowed.

I1. Executive Order 12291

This interim final regulation has been
reviewed in conjunction with Executive
Order 12291, Federal Regulation, and
has been determined not to be a “major
rule” as delined therein.

111 Regulatory Flexibility Act (RFA)

Because this interim final rule does
not come within the term “rule” as
defined in the RFA (5 U.S.C. 601(2)}, it is
not subject to the requirements of that
act. In any case, this change will not
have a significant impact on a
substantial number of small entities
because the provisions implement the
requirements of the FAR. The provisions
are primarily internal procedures which
will not impact the private sector.

IV. Paperwork Reduction Act

This interim final rule requires no
additional information collection or
recordkeeping requirements upon the
public.

List of Subjects in 48 CFR Parts 810,
836 and 852:

Government procurement.

Approved: December 24, 1986.

Thomas K. Turnage,
Administrator. 4

1In 48 CFR Chapter 8, Parts 810, 836,
and 852 are amended as follows:

- PART 810—SPECIFICATIONS,

STANDARDS AND PURCHASE ORDER
DESCRIPTIONS

1. The authority citation for Part 810
continues to read as follows:

Authority: 38 U.S.C. 210 and 40 U.S.C.
486(c). '

2. Section 810.001 is added to read as
follows:

810.001 Definitions.

(a) “Brand name product” means a
commercial product described by brand
name and make or model number or
other appropriate nomenclature by
which such product is offered for sale to
the public by the particular )
manufacturer, producer or distributor.

(b) “Salient characteristics” are those
particular characteristics that
specifically describe the essential
physical and functional features of the

" material or service required. They are

those essential physical or functional
features which are identified in the
specifications as a mandatory
requirement which a proposed “equal”
product or material must possess in
order for the bid to be considered
responsive. Bidders must furnish all
descriptive literature and bid samples
required by the solicitation to establish
such “equality”.

3. Section 810.004 is added to read as
follows:

810.004 Selecting specifications or
descriptions for use.

(a) Specifications shall be written in
accordance with FAR 10.002 unless
otherwise justified by the specification
writer and approved by the contracting
officer as described in paragraph (b) of
this section. The contract file shall be
documented accordingly.

(b) When it is determined that a
particular physical or functional
characteristic of only one product will
meet the minimum requirements of the
Veterans Administration (see FAR
10.004{b)({2)) or that a “brand name or
equal” purchase description will be used
(see FAR 10.004(b})(3)), the specification
writer, whether agency personnel,
architect-engineer, or consultant with
which the Veterans Administration has
contracted, shall separately identify the
item(s) to the contracting officer and
provide a full written justification of the
reason the particular characteristic is
essential to the Government's
requirements or why the “brand name or
equal” purchase description is
necessary. The contracting officer shall
make the final determination whether
specifications in FAR 10.004(b)(2) and
(3). will be included in the solicitation.

(c} Purchase descriptions which
contain references to one or more brand
name products may be used only when
authorized by FAR 10.004(b) and
10.006(a) and in accordance with
810.004-70, 810.004-71, and 810.004-72.
In addition, purchase descriptions which
contain references to one or more brand
name products shall be followed by the
words “or equal,” except when the
acquisition is fully justified under FAR
6.3 and VAAR 806.3. Acceptable brand
name products should be listed in the
solicitation. Where a ““brand name or
equal” purchase description is used,
prospective contractors must be given
the opportunity to offer products other
than those specifically referenced by
brand name if such other products are
determined by the Government to fully

‘meet the salient characteristics listed in

the invitation. The contract file will be
documented in accordance with
paragraph (b} of this section, justifying
the need for use of a brand name or
equal description.

(d) “Brand name or equal” purchase
descriptions shall set forth those salient
physical, functional, or other
characteristics of the referenced
products which are essential to the
minimum needs of the Government. For
example, when interchangeability of
parts is required, such requirement
should be specified. Purchase
descriptions shall contain the following
information to the extent available, and
include such other information as is
necessary to describe the item required:

{1) Complete common generic
identification of the item required;

{2) Applicable model, make or catalog
number for each brand name product
referenced, and identity of the
commerical catalog in which is appears;
and

(3) Name of manufacturer, producer or
distributor of each brand name product
referenced (and address if not well
known).

(e) When necessary to describe
adequately the item required, an
applicable commercial catalog
description or pertinent extract may be
used if such description is identified in
the solicitation as being that of the
particular named manufacturer,
producer or distributor. The contracting
officer will insure that a copy of any
catalogs referenced (except parts
catalogs) is available on request for
review by bidders at the purchasing
office. '

(f) Except as noted in paragraph (c) of
this section, purchase descriptions shall
not include either minimum or maximum
restrictive dimensions, weights,

materials or other salient characteristics
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which are.unique to a brand name
product or which would tend to
eliminate competition or other products
‘which are only marginally outside the

restrictions, unless such restrictions are .

determined in writing by the user to be
essential to the Government'’s
requirements, the brand name of the
product is included in the purchase
description and all other determinations
required by 810.004 have been made.

4. Sections 810.004~70, 810.004-71, and -

810.004-72 are added to read as follows:

810.004-70 Sealed bidding.

{a) When any purchase description,
including a “brand name or equal”
purchase description, is used in a
solicitation for a supply contract to
describe required items of mechanical
equipment, the solicitation will include
the clauses in 852.210-70 (Service Data
Manual) and in 852.210-71 (Guarantee).

(b) Solicitations using “brand name or
equal” purchase descriptions will
contain the “brand name or equal”
provision in 852.210-77. .

(c) Except as provided in 810. 004—
70(d), when a “brand nanie or equal”
purchase description is included in an
invitation for bids, the following shall be
inserted after each item so described in-
the solicitation, for completion by the
bidder:

Bidding on:
Manufacturer name

Brand

No.

(d) When component parts of an end
item are described in the solicitation by

a “brand name or equal” purchase
descnptxon and the contracting officer
determines that the clause in 810.004~
70(b) is inapplicable to such component
parts, the requirements of 810.004-70(c)
shall not apply with respect to such
component parts. In such cases, if the
clause is included in the solicitation for
other reasons, a statement substantially
as follows also shall be included:

The clause entitled *Brand Name or Equal”
does not apply to the following component
parts: (list the component parts to which the
clause does not apply).

In the alternative, if the contracting
officer determines that the clause in -
810.004-70(c) shall apply to only certain
such component parts, the requirements
of 810.004-70(b) shall apply to such
component parts and a statement
substantially as follows also shall be
included:

The clause entitled “Brand Name or Equal”
applies to the following component parts (list
the component parts to whxch the c ause

: apphes)

(e) When a solicitation contmns
- “brand name or equal” purchase

descriptions, bidders who offer brand
name products, including component
parts, referenced in such descriptions
shall not be required to furnish bid
samples of the referenced brand name
products. However, solicitations may
require the submission of bid samples in
the case of bidders offering “or equal”
products. The bidder must still furnish
all descriptive literature in accordance
with and for the purposes set forth in the
“Brand Name of Equal” clause, 852.210~
77(c) (1) and (2), even though bid
samples may not be required.

810.004-71 Bld evaluation and award.

{a) Bids offering products which differ
from brand name products referenced in
a “brand name or equal” purchase
description shall be considered for
award when the contracting officer
determines in accordance with the terms
of the clause at 852.210-77 that the )
offered products are clearly identified in
the bids and are equalin all material
respects to the products specified.

(b) Award documents shall identify,

.or incorporate by reference, an

identification of the specific products
which the contractor is to furnish. Such
identification shall include any brand
name and make or model number,
descriptive material, and any
modifications of brand name products
specified in the bid. Included in this
requirement are those instances when
the descriptions of the end items contain
“brand name or equal” purchase
descriptions of component parts or of
accessories related to the end item, and
the clause at 852.210-77 was appllcable
to such component parts or accessories
(see 810.004-70(e)).

810.004-72 Procedure for negotiated
procurements.

(a) The policies and procedures
prescribed in 810.004-70 and 810.004-71
should be used as a guide in developing
adequate purchase descriptions for
negotiated procurements. .

(b} The clause at 852.210-77 may be
adapted for use in negotiated
procurements. If use of the clause is not
practicable (as may be the case in
unusual and compelling urgency
purchases), suppliers shall be suitably
informed that proposals offering
products different from the products .
referenced by brand name will be
considered if the contracting officer
determines that such offered products
are equal in all material respects to the
products referenced.

810.005 [Removed]) ,
5. Section 810.005 is removed. -

PART 836—CONSTRUCTION AND
ARCHITECT—ENGINEER CONTRACTS

" 1. The authority citation for Part 836
continues to read as follows:

Authority: 38 U.S.C. 210 and'40 USC. -
486(c). . -

2. Section 836.202 is a_dded to read as
follows:

836.202 Specifications.

The procedures described in Part 810
shall be applicable to construction
specifications.

(a) Construction specifications which
use “brand name or equal” purchase
descriptions shall conform to the
requirements of 810.004.

(b) If it is determined that only one
percent will meet the Government's
minimum needs and the Veterans
Administration will not allow the
submission of "equal” products, the
bidders must be placed upon notice that
the “brand name or equal” provisions of
the “Material and Workmanship” clause
found at FAR 52.236-5 and any other
provision which may authorize the
submission of an “equal” product, will
not apply. In order to properly alert
bidders to this requirement, the clause

- found at 852.236-90, “Restriction on

Submission and Use of Equal Products,”
shall be included in the solicitation.

3. The heading for Subpart 836.3 is
revised to read as follows:

Subpart 836.3—Special Aspects of '
Sealed Bidding in Construction
Contracting

4. Section 836.606-72 is revised to read
as follows:
836.606-72 Contract price.

Where negotiations with the top-rated
firm are unsuccessful, the contracting

- officer will terminate the negotiations

and undertake negotiations with the
firm next in order of preference after
authorization by the Director, Office of
Facilities or the station Director.
Recommendation for award of the
contract at the negotiated fee, will be
submitted with a copy of the negotiation
memorandum prepared in accordance
with FAR 15.808 and, whenever a field
pricing report has been received, to the
Director, Office of Facilities, or the
station Director, as appropriate.

PART 852—SOLICITATION
PROVISIONS AND CONTRACT |
CLAUSES

1. The authority citation for Part 852
continues to read as follows:::. -

Authority: 38 U.S.C. ZIOandSOUSC
486(c). :
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2. Section 852.236-90 is added to read
as follows:

852.236-90 Restriction on submlsslon and
use of equal products.

As prescribed in 836.202[b). the
following clause shall be included in the
solicitation if it is determined that only
one product will meet the Government's
minimum needs and the Veterans
Administration will not allow the -
submission of “equal” products:

Restriction on Submission and Use of Equal
Products (November 1986)

Notwithstanding the “Material and
Workmanship” clause of this contract, FAR
52.236-5(a), nor any other contractual
provision, “equal” products will not be
considered by the Veterans Administration
and may not be used.

(End of clause)

[FR Doc. 87-45 Filed 1-2-87; 8:45 am|
BILLING CODE 8320-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for the Giant
Kangaroo Rat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines
endangered status for the giant
kangaroo rat, a mammal of south-central
California. The historic range of this
species has been substantially reduced
by agricultural development and other
land-modifying actions. Extant
populations consist of small, widely
scattered colonies that are highly

vulnerable to single catastrophic events. -

The species is jeopardized by the
conversion of remaining habitat, other
human-induced actions that are
occurring within or adjacent to
population sites, and natural factors
such as predation. This rule implements
the protection provided by the
Endangered Species Act of 1973, as
amended, for the giant kangaroo rat.

DATES: The effective date of this rule is
January 5, 1987.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Lloyd 500 Building, 500 NE.
Multnomah Street; Suite 1692, Portland,
Oregon 97232.

FOR FURTHER INFORMATION CONTACT:
Mr. Wayne S. White, Chief, Division of
Endangered Species, at the above
address (503/231-6131 or FTS 429-6131).

SUPPLEMENTARY INFORMATION:
Background

Kangaroo rats (genus Dipodomys) are
mammals specialized for rapid travel by
hopping on their elongated hind legs and
for transportation of food in their- .
external cheek pouches. Primarily
inhabiting relatively dry, open country
of western North America, they :
construct burrows for shelter and often
for food storage. The giant kangaroo rat
(Dipodomys ingens), found only in
south-central California, was described
by Merriam (1904) from specimens
collected southeast of Simmler, San Luis
Obispo County. With a weight of 4.6 to
6.4 ounces (131 to 180 grams), it is the
heaviest of all kangaroo rats. Total
length is 12.2 to 13.7 inches (311 to 348
millimeters), tail length is 6.2 to 7.8
inches {157 to 198 millimeters), and hind
foot length is 1.8 to 2.2 inches (46 to 55
millimeters). Other distinguishing
features include the presence of five
toes on each hind foot (some other

-kangaroo rats have only four), short ears

and tail in relation to head and body
length, and a broad width across the
maxillary processes of the zygomatic
arches of the skull (Hall 1981). The
general coloration is brown above and
white below.

The preferred habitat of the giant
kangaroo rat is native annual grassland
with sparse vegetation, good drainage,
fine sandy-loam soils, and a slope of
less than 10 percent (Grinnell 1932,
Williams 1980). The annual precipitation
is typically 5 inches (127 millimeters) or .
less. As an adaptation to the sparse
rainfall and vegetation, the species
makes extensive caches of plant seeds
just below the surface of the soil during
the spring (Shaw 1934). A variety of
seeds and their sprouts are harvested
during the summer and stored in
burrows dug by the animals. The
burrows are shallow, approximately 1
foot (300 millimeters) deep, but generally
still at a depth greater than that reached
by the sparse rainfall (Grinnell 1832). If
raing did penetrate into the burrows,
winter food supplies would likely spoil.
In a recent study of movements, Braun
(1985) found that individuals of D.
ingens typically foraged above ground
for less than 20 minutes per night, and
within an area of less than a third of an
acre (1,200 square meters).

The original distribution of the giant
kanagroo rat is known to have extended
from southern Merced County, through
the San Joaquin Valley, to southvestern
Kern County and northern Santa

Barbara County (Hall 1981). Recent
status surveys (Williams 1980, 1985}
indicate that substantial populations
survive in only a few areas at the
southern edge of the original range. A -
principal factor in the decline of the
giant kangaroo rat has been the
conversion of native grassland to
agricultural production. Remaining
populations are susceptible to becoming
genetically isolated because of habitat
fragmentation. They may also be
jeopardized by application of
rodenticides used to control “target”
species such as the California ground
squirrel (Spermophilus beecheyi), and
by recreational activities, other human-
induced activity, and predation.

In the Federal Register of December
30, 1982 (47 FR-58454), the Service
included the giant kangaroo rat in
category 1 of the Review of Vertebrate
Wildlife. Category 1 indicates taxa for

“which the Service now has substantial

information to support listing as
endangered or threatened. In the Federal
Register of August 13, 1985 (50 FR

32585), the Service proposed the giant
kangaroo rat as an endangered species.
This final rule places the species under
the protection of the Endangered
Species Act of 1973, as amended.

Summary of Comments and
Recommendations

In the proposed rule of August 13, 1985
(50 FR 32585), and associated
notifications, all interested parties were
requested to submit factual reports or
information that might contribute to the
development of a final rule. Appropriate
State and Federal agencies, county
governments, biologists, and other
interested parties were contacted and
requested to comment. Newspaper
notices inviting public comment were
published in the Hanford Sentinel
{September 17, 1985), Turlock Journal
{September 19, 1985), Fresno Bee and
Bakersfield Californian (September 20,
1985), Los Angeles Times (September 22,
1985), and Daily Midway Driller
{September 23, 1985). A public hearing
was requested by the California
Department of Food and Agriculture

.(CDFA) on September 27, 1985. The

hearing was held in Bakersfield on
December 16, 1885. A notice of the
hearing and of the reopening of the
public comment period was published in
the Federal Register on November 26,
1985 (50 FR 48617). The comment period
closed December 31, 1985. During both
comment periods, 21 written and 11 oral
comments were received. Multiple
comments (whether written or oral) by
the same individual were regarded as
one. Five comments favored listing, 11
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opposed listing, and 9 expressed no
opinion regarding listing. Federal
agencies provided no additional
biological data on the status of this
species, but either indicated that Federal
listing would not significantly increase
workload requirements, or expressed
. concern relating to specific projects
within the geographic range of the
species. Responding Federal agencies
were the U.S. Army Corps of Engineers
and the Bureau of Reclamation. One
State agency, the California Department
of Fish and Game (CDFG), supported the
proposal, but provided no additional
data.
Many of the respondents questioned
the accuracy of the Service's data on the
status of the giant kangaroo rat, or
expressed concern on specific language
in the text of the proposed rule. The
Service received comments in these
categories from four State and three
county agencies, four agricultural and
pest control agencies and specialists, an
oil and gas development interest, and
- three concerned individuals. Comments
have been grouped into several
- categories depending on content. These
comments, and the Service response to
each, are listed below.
Comment 1. There is a lack of .
supportive evidence that rodenticides
are contributing to the endangerment of
the giant kangaroo rat. No giant
kangaroo rats have been documented
ever as being killed during rodenticide
programs.
Service Response. The Service
acknowledges that evidence linking
rodenticide application to declines or -
extirpation of giant kangaroo rat
colonies is only circumstantial.
However, the Service maintains that
such rodenticide-related declines or
. extirpations of specific colonies may
have occurred because the duration of
time between ingestion of treated grain
baits and death is sufficiently long to
- allow kangaroo rats to seek refuge
underground in burrows after-onset of
poisoning-symptoms. Opportunity of

_ encountering poisoned giant kangaroo
rats on the surface is correspondingly
low. Application of compound 1080
during 1985 in southeastern San Luis
Obispo County may have been
undertaken without awareness of
specific giant kangaroo rat colony
locations. At least twice, application of
this rodenticide overlapped a giant
kangaroo rat colony site {Dr. Daniel F.
Williams, California State University,
Stanislaus, pers. comm., August 4, 1985}
Although information supplied by
Richard Greek, San Luis Obispo County
Agricultural Commissioner (pers. comm.,
December 28, 1985) shows that this

overlap was not extensive, field
examinations of colonies adjacent to the
rodenticide application area
documented recent population declines
ranging between 50 and 100 percent

(Williams, pers. comm., October 1, 1985).

Circumstantial evidence (proximity to
known rodenticide application area,
lack of surface disturbance to colony
site, extirpation apparently coinciding
with approximate dates of rodenticide
use, and lack of other rodent sign in
area) suggests that rodenticide use may
have been a causative factor in some of
these apparent declines (Williams, pers.
comm., October 1, 1985). The Service

- “acknowledges, however, that

rodenticide poisoning may have been a
factor contributing to population
declines in only a small percentage of
the historic giant kangaroo rat colonies.

Comment 2. The use of the word
“indiscriminate,”" when addressing
_effects of rodenticides on the giant
kangaroo rat, is misleading and
inappropriate. -

Service Response. The word
“indiscriminate” in the proposed rule
text was used to infer application of
rodenticides, within the geographic
range of D. ingens, utilizing accepted
dosages and techniques of application

> without awareness of locations of giant
kangaroo rat colonies. The failure to
provide various county vertebrate pest
-control agencies with specific giant
kangaroo rat colony locations until after
publication of the proposed rule
contributed to this lack of awareness.

Comment 3. Federal listing of the giant -

kangaroo rat would lead to increased
restriction or even elimination of the use
of certain rodenticides in areas where
giant kangaroo rats are present; large
agricultural areas would become out-of-
bounds for rodent-control operations.
Service Response. The biology of the

giant kangaroo rat, and information
available on distribution of current

" population sites and rodenticide
treatment areas for the California

_ground squirrel, indicate that
restrictions over large areas within the
historic geographic range of the giant
kangaroo rat are not needed to ensure
its protection. Restrictions on
rodenticide use, imposed for the
endangered Morro Bay kangaroo rat
(Dipodomys heermanni morroensis), are
not applicable to the giant kangaroo rat.
The former species, confined to a very -
limited area in San Luis Obispo County,
could become extinct from even a single
treatment of rodenticides. The giant

kangaroo rat, however, occurs as small,

-disjunct, widely separated populations
spread over.a much larger geographic

area. According to information received -

during the public comment process, a
significant portion of the range of the
giant kangaroo rat does not overlap with
rodent-control areas. In areas where
overlap does occur, the Service is
willing to work closely with respective
State and county governments to ensure
protection of extant giant kangaroo rat
colonies without significantly disrupting
California ground squirrel control
operations. While this process may
restrict application of rodenticides on a
site-specific basis, fears regarding large-
scale disruption of such programs are
unwarranted. -

.Comment 4. Federal listing of the giant
kangaroo rat may curtail rodent-control
programs along State and Federal water
projects.

Service Response. Listing this species
will have no effect on present
operations. A prior survey of the State

- Water Project (Jones and Stokes

Associates 1981) did not document the
occurrence of any giant kangaroo rats.
The Service is not aware of any colonies
adjacent to water developments within
the geographic range of this species.

Comment 5. Efforts need to be
principally focused towards protection
of remaining habitats.

Service Response. The Service
concurs that protection of remaining
habitat for the giant kangaroo rat is a
principal management-tool that may be
applied for long-term perpetuation of
this species. Specific measures to be
applied to this end will be addressed
during development and implementation
of a Recovery Plan for this species.

Comment 6. No data are available
showing that energy production (i.e.,
petroleum development) contributes to
the decline of the giant kangaroo rat.
Federal listing consideration should be
deferred until appropriate analysis of
these effects is undertaken.

Service Response. Petroleum
_development activities are land-
modifying actions that result in habitat
loss, and disruption and mortality to
local wildlife populations. These effects
may include: (1) Loss of food and cover
through removal of vegetation; (2}
destruction of burrow systems and other
places of refuge and concealment; (3)
direct mortality of small mammals by
crushing, entrapment, or oil spillage; (4)
displacement of some animals to
adjacent areas already at carrying
capacity; and (5) increased mortality on-
site due to increased equipment and
vehicle use within the project area.
Mortality 'of giant kangaroo rats has
been recently documented from spillage
of oil in the Buena Vista Valley.
Fourteen giant kangaroo rats were found
dead in a drainage contaminated by oil
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(Chuck Harris and Thamas O'Farrell,
EG&G Energy Measurements Group,
Santa Barbara Qperations, Goleta,
California, pers. comm., March 5 and-
April 18, 1986). Based on information
supplied during the comment period,

. potential for occurrence of the giant
kangaroo rat in many oilfields appears
to be low (Williams, pers. comm.,
December 26, 1985). While the Service
agrees that detailed studies on the
effects of oil and gas extraction
activities on this species are warranted,
direct evidence of mortality from these
activities has already been documented.

Comment 7. Existing State regulations

adequately protect the giant kangaroo
rat. Federal listing is therefore
inappropriate for this species.

Service Response. The Act provides
for consideration of existing regulatory
mechanisms in determining appropriate
classification of species as endangered
or threatened. However, joint efforts
undertaken by the State and counties for
the protection of the giant kangaroo rat
since its State listing as endangered in
1980 have not been successful in
securing extant habitats or arresting
declines in remaining colonies from a
variety of causes (i.e., recreational use,
mining, and livestock production).
Although specific reasons for the loss or
decline in many giant kangaroo rat
colonies is not known, the status of the
. specnes has continued to detenorate
since State listing.

Comment 8. Designation of cntlcal
habitat for the giant kangaroo rat is
appropriate at this time.

Service Response. Concerns originally
provided in the proposed rule relating to
designation of critical habitat for the
giant kangaroo rat remain valid. At
some future point, if critical habitat is
recommended for this species,
comments and opinions will be solicited
from all interested parties prior to any
final determination.

Comment 9. Predation and/or disease
may be significant impacts on the giant
kangaroo rat and were not adequately
addressed in the proposed rule. Many
sites now occupied this species show

signs of visits by predators, such as the =~

badger and kit fox.

Service Response. Text in the final
rule has been revised to more accurately
reflect these issues. Although extent of
predation on the giant kangaroo rat is
unknown, the small size, low population
numbers, and high degree of isolation of
local populations of this species make
them highly vulnerable to extirpation
from single catastrophic events
{Williams, pers. comm., October 1, 1985).
Although kangaroo rats are preyed on
by the kit fox, the latter species also -
utilizes a wide array of other prey, .

- including the California gro;md squirrel

(O'Farrell 1983, Balestreri 1981). No

.information is available on the

susceptibility of the giant kangaroo rat
to plague.

-Comment 10. Interested parties, such
as private landowners and leaseholders,
were not provided an opportunity to
comment prior to publication of the
proposed rule in the Federal Register.
Regulations pertaining to listing
provigions of the Endangered Species’
Act require the Service to consult with
affected States, interested organizations,
and other Federal agencies.

Service Respanse. The Service did
attempt to solicit both agency and
individual comments on the proposed. -
listing of the giant kangaroo rat. As part
of this process, notification was
specifically forwarded to elected
officials; Federal, State, and county
agencies; and individuals with specific
knowledge of this species. The
publication of the proposed rule in the
Federal Register, the opening of public
comment periods, the public hearing,
and advertisement in several
newspapers soliciting comment were
also part of this process. Regulations
pertaining to listing procedures,
however, do not specify contacting all
potentially interested landowners and

leaseholders prior to: pubhcatlon of a ..

proposed rule.

Comment 11. Significant data are.
lacking relative to present range and
status of the glant kangaroo rat.
Information in the proposed rule on
these topics was incorrectly presented.

Service Response. Text changes in the
final rule have been made to
accommodate these concerns to the
extent appropriate. The Service notes
that information provided during the
comment period indicates that the -
extent of overlap between the species’
range and rodenticide application areas
is not extensive, and that projections in
remaining habitats indicate 8 downward
trend for future agricultural
development. The Service recognizes
that little life history information is
available concerning cyclic population
fluctuations that may result from natural
factors such as disease or predation.
Nonetheless, available information
indicates that many populations of the
giant kangaroo rat in Fresno, Kern, and
San Luis Obispo Counties have been
extirpated or have experienced recent
precipitous declines (Williams 1985; and
pers. comm., December 26, 1985). This
trend, if left unchecked, could result in a

- significant loss of remaining colony sites

within a short period of time. Although
the cause of these declines is not clearly
understood in many instances, the

- overall trend in the status of this species
_is dramatic and negative.

The Service's original description of
the extent of the historic range of the

. species was based on the estimate

provided by Williams (1980). A
subsequent estimate of historic range
was substantially higher (Robert
Harrison, Western Oil and Gas Assoc.,
pers. comm., December 12, 1985). This
estimate, however, did not exclude
several locality records with voucher
specimens that had been mislabeled or
incorrectly identified (Williams, pers.
comm., December 28, 1985). The Service
acknowledges that estimates .of origina]
geographic range are grass. While
estimates of historic range lost to land-
modifying actions may vary, it is evident
that a significant proportion has been
lost. Comments relating to a comparison
between historic range and current
habitat have been made in the text.

- Comparison between historic and extant
occupied habitat is difficult for any
given species for several reasons: (1)
Usually few early data on distribution

. and extent of habitat are available priar

to onset of surface-modifying actions; (2}
the species is generally. not distributed
uniformly, even when habitat exists; and
(3) acquisition of range-wide data is
usually difficult or impossible due to
land access, availability of funding, and
manpower constraints. Data available to
the Service for the giant kangaroo rat
show a downward, rapid decline in
extant colony sites irrespective of
percentage of overall habitat loss
(Williams 1980, 1985; and pers. comm.,
October 1, 1985, December 26, 1985),
Although additional giant kangaroo rat
colonies likely will be discovered during
future inventories, the Service
concludes, based on current data, that
information documenting current
condition of known colony sites
accurately represents the current status
of the species as a whole. Should future
studies locate additional, significant,
viable giant kangaroo rat colonies, the
Service will reassess the status of this
species at that time.

Summary of Factars Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the giant kangaroo rat should be
classified as an endangered species.
Procedures found at Section 4(a)(1) of
the Endangered Species Act (16 U.S.C.
1531 et seq.) and regulations (50 CFR
Part 424) promulgated to implement the
listing provisions of the Act were
followed. A species may be determined
to be an endangered or threatened
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species due to one or more of-the five
factors described in Section 4{a)(1).
These factors and their application to
the giant kangaroo rat (Dipodomys
ingens) are as follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. Recent surveys
by Dr. Daniel F. Williams of California
State University, Stanislaus (1980, 1985;
and pers. comm., October 1, 1985,

- December 16, 1985, December 26, 1985),
and Dr. Thomas O'Farrell of EG&G
Energy Measurements Group, Santa,
Barbara Operations, Goleta, California
{pers. comm., July 26, 1983), indicate that
habitat loss has been a major factor in
the decline of the giant kangaroo rat.

- Most optimal habitats, situated on the

floor of the San Joaquin Valley, have

been lost to agricultural development.

These habitats supported population

densities of nearly 21 kangaroo rats per

acre (52 per hectare). Estimates of '
histeric geographical range of this
species vary between 1,300,000 acres

(527,600 hectares) (Williams 1980) and

2,500,000 acres (1,000,000 hectares)

(Harrison, pers: comm., December 12,

1985) in southern Merced, eastern San

- Benito, western Fresno, southwestern

Kings, eastern San Luis Obispo, western

Kern, and northern Santa Barbara

Counties.

. During the 20th Century, conversion of

native habitat to crop production
resulted in a precipitous drop in the
numbers and distribution of the giant
kangaroo rat. The species cannot -
survive where the processes of
cultivation destroy its burrows and food
caches. As recently as the late 1950s,
population densities remained high over
substantial areas, but major water
diversion projects in the late 1960s and
1970s stimulated the agricultural
conversion of many of these areas.
Agricultural production, most notably
dryfarming, is still occurring near
remaining giant kangaroo rat
populations in western Kern and
southeastern San Luis Obispo Counties.
However, cultivated land has declined
in recent years, with no current signs
that this trend will reverse in the near
future (Greek, pers. comm., December
16, 1985). Additional habitat may also
have been lost to urbanization.

Several human-induced factors other
than agricultural production have been
noted as impacting the giant kangaroo
rat and its habitat. These include
collapse of kangaroo rat burrows and
obliteration of a colony from mining
activity, extirpation of a large colony
from construction of a rifle range,
trampling of and precipitous declines in
a population from camping activities,

collapse of kangaroo rat burrows and
declines in two colonies where
concentrated livestock use has occurred,
partial destruction of a large colony
from road widening, construction of
several structures along the edge of a
colony, and direct impacts to extant
colonies from off-road vehicle use
(Williams; and 1985 pers. comm.,
October 1, 1985, December 26, 1985).
Although the extent of effects of oil and
gas development on the species is not
known, intensive development, requiring

. almost complete alteration of native
_ habitats and recontouring of soil surface

profiles, could adversely affect this
species by direct and indirect means.

In 1980, colonies consisted of widely
scattered small populations within a
total area of less than 76,800 acres
(31,000 hectares); subsequent surveys of
these areas indicate that extant habitat
has been reduced by at least 50 percent
(Williams, pers. comm., December 26,
1985). The giant kangaroo rat apparently
has been completely exterminated in
Merced County, and only a few small,
isolated colonies survive in San Benito,
Fresno, and Kings Counties. The last
relatively large blocks of suitable
habitat are at the southern edge of the
historic range of the species, in the
upper Buena Vista Valley of western
Kern County, the Elkhorn and Carrizo
Plains of eastern San Luis Obispo
County, and the Cuyama Valley of
northern Santa Barbara County. Surveys
made in 1985 have documented
precipitous declines in populations
present on the Carrizo and Elkhorn
Plains while the current status of the
Cuyama Valley population is not known
(Williams, pers. comm., December 28,
1985).

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. Not applicable to this species.

C. Disease or predation. Many extant
colonies are small in population size and
vulnerable to single catastrophic events
(Williams, pers. comm., October 1, 1985).
A recent survey of several colonies
provided widespread evidence of
carnivore disturbance of giant kangaroo
rat burrow systems. As a result,
Williams {pers. comm., October 1, 1985)
concluded that predation could be a
factor in the decline or even extirpation
of small, isolated populations. The
nature of these colonies also suggests a
high vulnerability to extirpation via
disease, athough this has not been
documented as a cause of decline.

D. The Inadequacy of existing
regulatory mechanisms. The California
State Fish and Game Commission listed
the giant kangaroo rat as endangered in
1980. State law regulates and prohibits

taking. Efforts for the protection of this-
species since its State listing have failed
to curtail habitat loss, secure high .
density population sites, or arrest
declines and extirpation of remaining
colonies from a variety of causes. A
joint program in effect between the
CDFG, the CDFA, and various county
agencies, designed to protect the giant
kangaroo rat; has been ineffective in
reducing declines.of this species.

E. Other natural or manmade factors
affecting its continued existence. Many’
populations of the giant kangaroo rat
have recently been extirpated or have
exhibited severe population declines
without any visible on-site disturbance
(Williams 1985; and pers. comm.,
October 1, 1985). Although the specific
causes of these downward trends may
not be understood, and may warrant
additional investigation, the overall
trend in the status of this species is
characterized by dramatic declines in
numbers and distribution. Based on
comparison of historic giant kangaroo
rat colony sites between 1980 and 1985,
Williams {pers. comm., December 26,
1985) estimated that more than half of
the populations extant in 1980 had been
extirpated, and that those remaining
have all declined in density. Rodent
control programs and the use of
rodenticides for “'target” species, such
as the California ground squirrel, may
have eliminated or reduced some
colonies of the giant kangaroo rat
(Williams 1980, 1985; and pers. comm.,
August 4, 1985). Remaining populations
are located in marginal habitats where
probability for extirpation is high and
potential for dispersal and
recolonization to adjacent, previously
occupied areas is remote (Williams,
pers. comm., December 26, 1985). Braun
(1985) reported that whereas D. ingens
once occupied large tracts of land, to the
total exclusion of other rodent species,
in her study area it shared its habitat
with at least six other rodents; this and
most other areas still used by D. ingens
are not likely prime habitat for it.

The Service has carefully assessed the -
best scientific information available.
regarding the past, present, and future
threats faced by this species in
determining to make this rule final.
Based on this evaluation, the preferred
action is to list the giant kangaroo rat as
endangered. The species is currently
faced with a multiplicity of problems
resulting in recent precipitous declines
of extant populations and habitats. This
trend, if left unchecked, could result in
extinction: A decision to take no action
or to determine only threatened status
would not accurately express this
situation. Critical habitat designation is
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not included in this rule for the reasons
discussed below. - ... - ~-

Critical Habitat

Section 4(a}{3) of the Act, as amended,
requires thatto the maximum extent
prudent and determinable, the Secretary
designate critical habitat at the time a
species is determined to be endangered
or threatened. The Service finds that
designation of critical habitat is not

‘prudent for the giant kangaroo rat at this

time. As discussed under factors “D"
and “E” in the *Summary of Factors
Affecting the Species,” the giant
kangaroo rat is threatened by taking, the
prevention of which is'difficult to
enforce. During the public hearing of
December 16, 1985, it was brought out
that several persons had expressed the
desire to eliminate by poisoning the
populations of the giant kangaroo rat on
the Elkhorn Plain. These populations are
the most 91gn1f1cant that still survive.
Publication of precise critical habitat
descriptions and maps could make these
and other populations even more
vulnerable. Such published descriptions
and maps are not necessary to protect
the habitat of the giant kangaroo rat, as
that will be addressed through the
recovery process and Section 7
consultation (see following section).

Available Conservation Measures

Conservation measures provided to -
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal; State,
county, and private agencies, groups,
and individuals. The Endangered
Species Act provides for possible land
acquisition and cooperation with the -
States and requires that recovery
actions be carried out for all listed
species. Such actions are initiated by the
Service following listing. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat if any is being
designated. Regulations lmplementmg
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402 (see revision at 51 FR 19926; June 3,
~ 1986). Section 7(a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued

existence of a listed species or to -

"destroy or adversely modify its critical

habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the '
Service.

Known Federal activities that may
affect the giant kangaroo rat are rodent
control operations, the issuance of
leases for grazing and other agrlcultural
purposes on Bureau of Land .
Management (BLM) ho]di'ngs,
sanctioned use of motorized vehicles.
off-road within giant kangaroo rat
habitat, and the issuance of leases

. . subsequent to oil or natural gas
. exploration and development on both

BLM and Department of Energy (DOE)
lands. Portions of the range of the giant
kangaroo rat in the Buena Vista Valley
are within the Elk Hills Naval Petroleum
Reserve (NPR-1) and the Buena Vista
Naval Petroleum Reserve (NPR-2) where
possible exploration and development
may occur. Actions that may affect the
giant kangaroo rat in these areas may
also affect the San Joaquin kit fox
(Vulpes macrotis mutica) and blunt-
nosed leopard lizard (Gambeli silus),

‘which are currently classified as

endangered pursuant to the Act. No
major conflicts are known or expected
at this time. The Service will work with
BLM and DOE to attempt to
accommodate both the listed species
and oil and gas exploration and
development. The involved Federal
agencies are already consulting with the
Service, and additional impacts due to
this listing are expected to be minimal.
The Act and implementing regulations

“found at 50 CFR 17.21 set forth series of _

general prohibitions and exceptions that
apply to all endangered wildlife. These
prohibitions, in part, make it illegal for
any person subject to the jurisdiction of
the United States to take, import or
export, ship in interstate commerce in
the course of commercial activity, or sell
or offer for sale in interstate or foreign
commerce any listed species. It also is
illegal to possess, sell, deliver, carry,
transport, or ship any such wildlife that
has been taken illegally. Certain
exceptions apply to agents of the
Service and State conservation
agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
endangered wildlife species under
certain circumstances. Regulations
governing permits are at 50 CFR 17.22
and 17.23. Such permits are available for
scientific purposes, to enhance the ’
propagation or survival of the species,

_and/or for incidental take in connection

with otherwise lawful activities. In some

instances, permits may be issued.during:
a specified penod of time to relieve

. undue economic hardship that would be

suffered if such relief were not . :
available.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental

. Assessment, as defined under the

authority of the National Environmental

.- Policy Act of 1969, need not be prepared

in connection with regulations adopted
pursuant to Section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the

- Service's reasons for this determination

was published in the Federal Register on
October 25, 1983 (48 FR 49244).
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List of Subjects in.50 CFR Part 17

' Endangéred and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Regulation Promtilgation
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Chapter 1, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 94-359, .90 Stat. 911; Pub. L. 95-632, 92 Stat.

2. Amend § 17.11(h) by adding the
following, in alphabetical order under
MAMMALS, to the List of Endangered
and Threatened Wildlife:

§ 17.11 Endangered and threatened
wildlife. ’

PART 17—[AMENDED] 3751; Pub. L. 96-159, 93 Stat. 1225 Pub. L.o7-  *~  * " ¢ -
Accordingly, Part17,'Subchapter Bof 304, 96 Stat. 1411 (16 U.S.C. 1531 et seq.). (hy**+
Species - Vertebrate i
Historic ra population where ‘Status When fisted Crilical Special
Common name Scientific name slori rnge er:g?:agg:eddor ? habitat fules
MAMMALS
Rat, giant K&ngano ......owwmmeerseieres .Dipodomys ingens. U.S:A. (CA) Entire E 250 NA NA

. -

Dated: December 2, 1986.
P. Daniel Smith,

Acting Assistant Secretary for Fish an
Wildlife and Parks. ‘

|FR Doc. 87-62 Filed 1-2-87; 8:45 am|
BILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 642
[Docket No. 61233-6233]

Coastal Migratory Pelagic Resources
-of the Guif of Mexico and the South
Atlantic

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Emergency interim rule.

SUMMARY: The Secretary of Commerce
issues an emergency rule amending the
regulations for the Fishery Management
Plan for the Coastal Migratory Pelagic
Resources of the Gulf of Mexico and the
South Atlantic (FMP). This rule provides
for measures applicable to Spanish
mackerel including (1) commercial
quotas for the Gulf of Mexico and the
South Atlantic and (2] bag limits for
recreational fishermen. The intended
effect of this rule is to protect the
depleted Spanish mackerel resource.

EFFECTIVE DATES: This rule is effective
from January 1, 1987, through March 31,
1987. ,
ADDRESS: Copies of documents
supporting this action may be obtained
from and comments may be sent to
Donald W. Geagan, Southeast Region,
National Marine Fisheries Service, 9450
Koger Boulevard, St. Petersburg, FL
33702,

FOR FURTHER INFORMATICN CONTACT:
Donald W. Geagan, 813-893-3722.

SUPPLEMENTARY INFORMATION: Spanish

mackerel is managed under the FMP and
its implementing regulations at 50 CFR
Part 642 under the authority of the
Magnuson Fishery Conservation and
Management Act (Magnuson Act).
Amendment 1 to the FMP was prepared
jointly by the Gulf of Mexico and South
Atlantic Fishery Management Councils
(Councils) and implemented September
22,1985 (50 FR 34840, August 28, 1985).

-Amendment 1-set the maximum
sustainable yield (MSY) and the total
allowable catch (TAC]) for Spanish
mackerel at 27 million pounds for all
user groups based on the then best
available scientific evidence and
established a framework mechanism for
timely adjustments to both MSY and
TAC to respond to changes in the
condition of the stock. As a means of
monitoring the condition of the stock,
the amendment provided for annual
reassessments of the stock by a
scientific assessment group appointed
by the Councils.

The Stock Assessment Panel (Pane})
concluded at its March 5-6, 1988,
meeting that Spanish mackere! landings
have declined in both the Gulf of Mexico
and the Atlantic Ocean. In addition, the
average size of fish appears to have
declined, especially in the Atlantic
Ocean. The stock assessment also
indicated that the MSY should be in the

range of 15.7 to 19.7 million pounds with

the best estimate at 18.0 million pounds
{down from the 27-million-pound
estimate from the previous assessment).
The Panel recommended that TAC be
set within an acceptable biological catch
range of 3.7 to 4.5 million pounds to
prevent overfishing and to rapidly
rebuild the stock. The recommended

reduction in TAC would reduce recent
catches by about one-half.

The Councils have accepted the
results of the stock assessment and are
proceeding as rapidly as possible with
Amendment 2 to the FMP which will
reduce TAC for Spanish mackerel,
divide the stock between the Gulf of
Mexico and Atlantic, and provide for
allocations between recreational and
commercial users of this resource.
However, the fishing year for Spanish
mackerel as specified in Amendment 1
begins January 1, during the principal
harvest season for Spanish mackerel in
Florida. The winter season in South
Florida alone accounts for over 90
percent of all U.S. commercial landings.
The commercial sector in South Florida
could take the entire reduced TAC in
about two months, thus resulting in a
closure of the fishery for the remainder

- of the year or until Amendment 2 is

implemented. Such a closure would
adversely impact users of the resource
in other geographic areas. Management
measures contained in Amendment 2
are designed to address this problem but
cannot be implemented before summer
1987, well after the principal harvest
season for Spanish mackerel in Florida
has ended. The Councils are unable to
respond to this problem under the
framework measure at § 842.27, since
user-group allocations have not been
established in the FMP. The Councils
therefore requested that the Secretary of
Commerce implement an emergency rule
beginning January 1, 1987, to establish in
the exclusive economic zone (EEZ) off
Florida a bag limit of four fish per
person per trip for recreational
fishermen and a commercial quota of
3.716 million pounds divided into three
geographic areas. Also, due to the
seasonal nature of the winter fishery,
catches sold after November 1, 1986, will
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be counted toward the 1987 quota. This
will result in an estimated 40 to 45
percent reduction in catch for each user
group.

The Secretary has concurred with the .
Councils' request by implementing this
emergency rule. However, it differs from
the Councils’ recommendation in that
this rule applies throughout the range of
the Spanish mackerel resource, not just
off Florida. This will protect the
resource and treat fishermen of all
States equally should environmental
conditions allow Spanish mackerel to
occur in waters off other States during
the emergency period. This rule,
establishing a bag limit and commercial
quotas, is therefore implemented under
section 305(e}(2)(B) of the Magnuson Act
to prevent further stress on the resource
by fishing at an unacceptable level (i.e.,
the level set in Amendment 1), while
still allowing the recreational and
commercial fisheries to operate.

Classification

The Assistant Administrator for
Fisheries, NOAA, has determined that
this rule is necessary to respond to an
emergency situation and is consistent
with the Magnuson Act and other
applicable law.

The Assistant Administrator also
finds for good cause (i.e., to prevent
further depletion of the Spanish
mackerel stocks) that the reasons
justifying promulgation of this rule on an
emergency basis also make it
impracticable and contrary to the public
interest to provide prior notice and
opportunity for public comment upon
this rule, or to delay for 30 days its
effective date, under the provision of
section 553(b) and (d) of the
Administrative Procedure Act.

The Assistant Administrator has
determined that this rule will be
implemented in a manner that is
consistent to the maximum extent
practicable with the approved coastal
zone management programs of
Alabama, Florida, Louisiana,
Mississippi, North Carolina, and South
Carolina. Georgia and Texas do not
have approved coastal zone
management programs. This
determination has been submitted for
review by the responsible State agencies
under section 307 of the Coastal Zone
Management Act.

This emergency rule is exempt from
the normal review procedures of
Executive Order 12291 as provided in
section 8(a)(1) of that order. This rule is
being reported to the Director of the
Office of Management and Budget, with
an explanation of why it is not possible
to follow the procedures of that order.

The Councils prepared an

environmental assessment (EA) for this
action and concluded that there will be
no significant impact on the human
environment. A copy of the EA is
available from the address above.

This rule does not contain a
collection-of-information requirement
and therefore is not subject to the
provisions of the Paperwork Reduction
Act.

This rule is exempt from the
procedures of the Regulatory Flexibility
Act because the rule is issued without
opportunity for prior public comments.

List of Subjects in 50 CFR Part 642
Fisheries, Fishing.
Dated: December 30, 1986.

Carmen ]. Blondin,

Deputy Assistant Administrator for Fisheries
Resource Management, National Marine
Fisheries Service.

For reasons set forth in the preamble,
50 CFR Part 642 is amended as follows:

PART 642—COASTAL MIGRATORY
PELAGIC RESOURCES OF THE GULF
OF MEXICO AND THE SOUTH
ATLANTIC

1. The authority citation for Part 642
continues to read as follows:

- Authority: 16 U.S.C. 1801 et seq.

2. Section 642.2 is amended by
inserting in alphabetical order the |
definitions for “Commercial Spanish
mackerel fisherman” and “Exclusive
economic zone (EEZ)" to be effective
January 1, 1987, through March 31, 1987,
to read as follows: )
§642.2 Definlitions.

» * * * *

Commercial Spanish mackerel
fisherman means a person who sells,
trades, or barters any part of his catch
of Spanish mackerel and who derived at
least 10 percent of his or her earned
income from commercial fishing,
including the sale of seafood products,
during the preceding calendar year
(January 1 to December 31).

L * * * L]

Exclusive economic zone (EEZ)
means the area adjacent to the United
States which, except where modified to
accommodate international boundaries,
encompasses all waters from the

" seaward boundary of each of the coastal

States to a line on which each point is
200 nautical miles from the baseline
from which the territorial sea of the
United States is measured.

* * * * *

3. Section 642.7 is amended by
suspending paragraph (a)(20) from
January 1, 1987, through March 31, 1987,
and adding new paragraphs (a)(31) and
(32) to be effective from January 1, 1987,
through March 31, 1987, to read as
follows:

§ 642.7 Prohibltions.

* &

(a)

{31) Purchase, sell, barter, trade or
accept in trade, Spanish mackere!
harvested in the EEZ from a specific
commercial quota zone as those zones
are described in § 842.21(h) after the
quota from that commercial zone has
been reached and closure as specified in
§ 642.22(a) has been invoked;

(32) Have in possession Spamsh
mackerel in or from the EEZ in excess of
the bag limit specified in § 642.28(g)
except as provided for under § 842.21(g).

4, Section 642.21 is amended by

- suspending paragraphs (d) and (e) from

January 1, 1987, through March 31, 1987,
and adding new paragraphs (g) and (h)
to be effective from January 1, 1987,
through March 31, 1987, to read as
follows:

§ 642.21 Quotas.

* * * * *

{(g) Commercial quotas for Spanish
mackerel.

Commercial Spanish mackerel
fishermen fishing during the period
January 1, 1987, through March 31, 1987,
are subject to the following commercml
quotas:

(1) The commercial quota for Spamsh
mackerel in the Gulf of Mexico is 1.847
million pounds divided as follows:

(i) 1.501 million pounds for the eastern
zone; and

(i) 0.346 million pounds for the
western zone (see paragraph (h) of this
section and Figure 4 for description of
quota zones).

(2) The commercial quota for Spanish
mackerel in the Atlantic is 1.869 million
pounds.

(3) A fish is counted against the
commercial quota when it is first sold.

(4) All Spanish mackerel sold after
November 1, 1986, will be counted
toward the 1987 commercial quota.

(h) Geographical boundaries and
quota zones for Spanish mackerel,

The boundary separating the areas for
the Gulf of Mexico and Atlantic
commercial quotas of Spanish mackerel
is a line extending directly east of the

Dade/Monroe County, Florida boundary

(25°25.4' N. latitude) to the seaward
boundary of the EEZ (Point A). The

- boundary separating the eastern and

western zones for the Spanish mackerel

.commercial quotas in the Gulf of Mexico

is a line extending southwest from the
Dixie/Taylor County, Florida boundary
(29°40.1" N. latitude, 83°24.5' W.
longitude) to Point B (26°30.0' N. Iatltude,_
86°36.0' W. longitude). (Figure 4.}

5. Section 642.28 is amended by
adding new paragraphs (g), (h), (i), and
(j) to be effective January 1, 1987,
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through March 31, 1987, to read as
follows: :

§642.28 Bag and possession limits.

»* * * * *

(8) Spanish mackerel bag limit. All
persons who fish for Spanish mackerel
in the EEZ in the Gulf of Mexico .and
South Atlantic.other than commercial
Spanish mackerel fishermen, are limited
to possessing four (4) Spanish mackerel
per person per trip. Commercial Spanish
mackerel fishermen are subject to the
bag limit in-each commercial quota zone

for which closure, as specified-in
§ 642.22, 'has been invoked.

(h) Sale of recreational catch.
Recreational fishermen may sell their
catch of Spanish mackerel taken under
the bag limit in paragraph (g) of this

- section until the commercial quota zone

wherein such fish are sold, as described
in § 642.21{g), is closed under

§ 642.22(a). Spanish mackerel sold by
recreational fishermen are counted
against the commercial quota in
§642.21(g) applicable to the area where
they are sold.

(i) Combination of limits. Persons who
fish for Spanish mackerel in the EEZ
may not.combine the bag and
possession limits applicable in the EEZ
with any bag or possession limits
applicable to State waters.

1j) Responsibility of operator. The
operator of a vessel that fishes for
Spanish mackerel:in the EEZ is
responsible for the cumulative bag limit,
based on the number of persons aboard,
applicable to that vessel.

30°H
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Figure 4. Zones for Spanish mackerel commercial quotas.

[FR Doc. 86-29525 Filed 12-30-86; 5:02 p.m.
BILLING 3510-22-M
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This section of the FEDERAL REGISTER
contains notices to the public of the-
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

——

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 85-361)

Pink Boliworm Quarantine

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: This document proposes to
amend the list of regulated articles
under the pink bollworm quarantine and
regulations by removing restrigtions on

. the interstate movement of:

(a) Cottonseed hulls,

{(b) Cotton lint, linters, and lint cleaner
waste from upland cotton (short staple)
varieties,

(c) Cotton waste produced at cotton
textile mills,

(d) Used bagging and other used
wrappers for cotton.

Further, this document proposes to
combine present § 301.52(b),
“Quarantine restrictions on interstate
movement of specified regulated
articles”, and present § 301.52-2b,
“Exemptions and interpretation”, as a
means of simplifying and increasing
clarity of the regulations.

DATE: Written comments concerning this
proposal must be received on or before
March 6, 1987.

ADDRESS: Written comments should be
submitted to Steven R. Poore, Acting
Assistant Director, Regulatory
Coordination, APHIS, USDA, Room 728,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Comments
should indicate that they are in response
to Docket No. 85-361. Written comments
received may be inspected at Room 728
of the Federal Building between 8 a.m.
and 4:30 p.m., Monday through Friday,
except holidays.

FOR FURTHER INFORMATION CONTACT:
Mike Shannon, Field Operations
Support Staff, Plant Protection and
Quarantine, Animal and Plant Health

Inspection Service, U.S. Department of
Agriculture, Room 663, Federal Building,
6505 Belcrest Road, Hyattsville, MD
20782, 301-436-8295.

SUPPLEMENTARY INFORMATION:

Background

This document propases to amend the
“Pink Bollworm"” regulations (contained
in 7 CFR 301.52 et seq., and referred to
below as the regulations). Section 301.52
quarantines States of the United States
infested with pink bollworm and
restricts the interstate movement of
certain articles for the purpose of
preventing artificial spread of pink
bollworm.

Regulated Articles
This document proposes to relieve

_ unnecessary restrictions on the ‘
- interstate movement of certain articles

by removing them from the list of
regulated articles contained in the
regulations. Articles listed as regulated

- either are hosts of the pink bollworm or

are capable of harboring the pink
bollworm. Therefore, interstate
movement of said articles could result in
the spread of the pink bollworm. :

Field studies have revealed that pink
bollworms are destroyed by the
commercial processes applied in the
production or separation of certain
articles presently regulated by § 301.52-
2. These studies, plus the inspection
experiences reported by Federal and
State plant protection officials, resulted
in the conclusion that continued

“regulation of the interstate movement of

the following articles would be
unnecessary: ,

1. Cottonseed hulls. Cottonseed—
which remains as a regulated article
under this proposal—is either the seed
alone or the seed with hull attached.
The hull is regarded as a separate article
only after separation from the
cottonseed during processing. No pink
bollworm survived this procedure when
cottonseed from heavily infested cotton
was processed to separate hulls and
seeds dyring a field test conducted by
the United States Department of
Agriculture’s Agricultural Research
Service (ARS). The results of this
research have been reported in ARS .
Production Research Report No. 26,!

1A copy of this research may be obtained by
writing Steven R. Poore, Acting Assistant Director,
Regulatory Coordination, APHIS, USDA, Room 728,

2. Cotton lint, linters, and lint cleaner
waste from upland cotton varieties. ARS
research reported in ARS Production
Research Report No. 26 ! also provided
evidence that there is no survival of
pink bollworm in first or second cut

- cotton linters or linter cleaner trash

produced from upland cotton varieties.
ARS Production Research Report No.
73 * describes the results of a test on
survival of pink bollworm in upland
cotton variety lint as follows:

“The 90 pounds of lint collected
before it passed through the lint cleaner
contained 5 live pink bollworm—all
from the hand picked cotton of which
only 1 survived the period from adult
emergence. No live worms were found
in 100 pounds of lint examined after it

. passed through the cleaners. This 100
-pounds of lint represented seed cotton

that contained an estimated 28,000 live
worms before ginning."”

3. Cotton waste produced at cotton
textile mills. This article is the after-
processing waste from cotton lint. Since
the removal of lint from upland cotton
varieties is being proposed (see No. 2,

- above), there would be no need to

regulate waste from said lint.

4. Used bagging and other used
wrappers for cotton. Bagging and cotton
wrappers are also made from lint and
need not be placed under regulation if
lint is to be exempted from certification
and treatment requirements.

Simplification and Clarity

At present, regulated articles whose
movements are prohibited or restricted
are listed in § 301.52(b). Elsewhere in
the regulations, under present § 301.52-
2b, conditions are specified under which
many of these same articles are

" exempted from movement restrictions.

This separation of inter-related
movement restrictions and exemptions
could confuse readers of the regulations
and result in unintentional violations.
This document proposes to combine
the two present sections as a means of
simplifying the regulations, increasing
reader understanding, and improving
compliance. The newly unified material
would be substituted for present
§ 301.52(b). Present § 301.52-b would be
deleted.

Federal Building, 8505 Belcrest Road, Hyattsville,
MD 20782, :
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Miscellaneous

“This document would also make
certain nonsubstantive changes in the
‘regulations for the purpose of clarity. -

"Executive Order 12291 and Regulatory
Flexibility Act

.This proposed rule is issued in
conformance with Executive Order
12291 and has been determined to be not
a “major rule.” Based on information
compiled by the Department, it has been
determined that this proposed rule
would have an annual effect on the -

. ‘economy of less than 100 million dollars;.

would not cause a major.increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; and would not cause a
signficant adverse effect on competition,
employment, investment, productivity,
innovation or on the ability of United

~ States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

The articles this document proposes
to remove from the pink bollworm
regulated articles list are routinely
subjected to milling processes that kill
any infesting pink bollworms, thereby
meeting the requirements of current
§ 301.52-4(a)(4) for interstate movement
certification. The primary effect of this
proposal would, therefore, be internal
by relieving inspectors of the

.requirement for performing unnecessary
_inspections and certifications.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. (See 7 CFR Part 3015, Subpart
V) .

' List of Subjects in 7 CFR Part 301 .

Agricultural commodities, Plant pests,
Plants (agriculture), Quarantine,
Transportation, Pink Bollworm.

PART 301—DOMESTIC OUARANTINE
NOTICES

Accordingly, it is proposed to amend 7
CFR Part 301 as follows:

1. The authority citation for Part 301
would continue to read as follows:

Authority: 7 U.S.C. 150bb, 150dd, 150ee,
150ff; 161, 162 and 164-167; 7 CFR 2.17, 2.51
and 371.2(c).

2. Section 301.52(b) would be revised

. and a new footnote 1 would be added to -

read as follows:

“ § 301.52 Quarantine; restriction on

interstate movement of speclfled regulated
anlcles

i ~ * Ld *

(b) Regulated articles.

(1) Cotton and wild cotton, mcludmg
all parts of such plants, .

{2) Seed cotton. - .

. (3) Cottonseed. Co

(4) Amerlcan-Egyptmn (long—staple)
varieties of cotton lint, linters, and lint.

". cleaner waste; except: ?

(i) American-Egyptian cotton lint,
linters, and lint cleaner waste
compressed to a density of at least 22
pounds per cubic foot do not require a
certificate or permit for interstate
movement.

(ii) Trade samples of American--
Egyptian cotton lint and linters.

{5) Cotton waste produced at cotton

_ gins and cottonseed oil mills.

(6) Cotton gin trash.
(7) Used cotton harvesting equipment
and used cotton ginning.and used cotton

. oil mill equipment.

(8) Kenaf, mcludmg all parts of such’
plants. .

(9) Nonedible okra. mcludmg plant ,
parts.

(10} Edible okra. except canned or
frozen okra, during the following
periods: ]

(i) March 16 through December 31, if
consigned to California.

(ii) May 16 through November 30, if
moved interstate to:

(A) Any portion of Illinois, Kentucky,
Missouri, or Virginia that is south
of the 38th parallel; or

(B) Any destination in Alabama,
Arizona, Arkansas, Florida, Georgia,
Louisiana, Mississippi, Nevada, New
Mexico, North Carolina, Oklahoma,
South Carolina, Tennessee, or Texas.

{11) Any other product, article, or
means of conveyance, of any character

whatsoever, not covered by paragraphs .

{b) (1) through (10} of this section, when
it is determined by an inspector that it
presents a risk of spread.of the pink |
bollworm and the person in possession
thereof has actual notice that the
product, article, or means of conveyance
is subject to the restrictions of this
subpart.

2The articles hereby exempted remain subject to
applicable restrictions under other quarantines and
must have not been exposed to pink bollworm
infestation after ginning or compression are
prescribed.

" §301.52-2b [Removed]

3. Section 301.52-2b and footnote 2 in
§ 301.52-2b would both be removed.

§ 301.52-1 -[Amended}

4. In § 301.52-1, footnote 1 and the
reference thereto in paragraph (q) would
be changed to footnote 2.

5. Paragraph (q) of § 301.52-1 would
be amended by changing “ ‘Manual of
Administratively Authorized Procedures '
To Be Used Under the Pink Bollworm

‘Quarantine’ and the‘Fumigation
- Procedures Manual' " to read the “Plant
‘Protection and Quarantme Treatment

Manual”, -

" §301.52-2. [Amended) -

6. In the heading for § 301.52-2, “and
articles which are exempt from
certification and permit requirements”
would be removed.

7. Paragraph (b) of § 301.52-2 would
be removed. .

§ 301.52-3 [Amended]

8. In § 301.52-3, paragraph (b)(1)
would be removed and paragraphs (b){2)
through (b)(5) would be renumbered
(b)(1) through (b}{4), respectively.

9. In paragraph (c) of § 301.52-3, the
phrase “if the regulated articles are
exempted under the provisions of
§ 301.52-2b or” would be removed. .

- Done at‘Washington, DC, this 24th day of -

December 1986.

W.F. Helms,

Deputy Administrator, Plant Protection and
Quarantine, Animal and Plant Health
Inspection Service.

[FR Doc. 87-103 Filed 1-2-87; 8:45 am}
BILLING CODE 3410-34-M

7 CFR Part 318

|Docket No. 85-395]

Use of Irradiation as a Quarantine
Treatment for Fresh Fruits of Papaya'
From Hawall

AGENCY: Animal and Plant Health’
Inspectxon Service, USDA. -

ACTION: Proposed rule.

‘SUMMARY: The Animal and Plant Health
* Inspection Service (APHIS) proposes to
-amend the Hawaiian fruits and’
" 'vegetables quarantine and regulations

by authorizing irradiation as a
quarantine treatment for papayas
intended for movement from the State of
Hawaii to the rest of the United States
and its territories. This proposed rule
would expand the number of quarantine

' Cenca papaya L. also known as papaw or
pawpaw.
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treatment methods available to -
Hawaiian papaya growers who ship
-their fruit-to the U.S. mainland and
territories. APHIS has determined that
treating papaya fruit with low dose
gamma irradiation is an effective
quarantine measure that will prevent
introduction of the oriental fruit fly
(Dacus dorsalis [Hendel]),
Mediterranean fruit fly (Ceratitis
capitata [Wiedemann)), and melon fly
{Dacus cucurbitae [Coquillett}) into the
continental United States and into
uninfested off-shore areas of the United
States. Under the proposed rule, gamma
irradiation shall be applied such that the
absorbed dose is no less than 15
kilorads (krads) {150 Gray (Gy)})
administered in a single treatment. The
fruits shall be irradiated within APHIS
approved shipping cartons. The U.S.
Department of Agriculture has
determined that the 15 krad dosage
meets or exceeds the Probit 9 level of
quarantine security, based on
preventing the emergence of adults able
to fly.

PATE: Written comments concerning this
proposed rule must be received on or
before March 6, 1987.

ADDRESS: Written comments should be
submitted to Steven R. Poore, Acting
Assistant Director, Regulatory
Coordination, USDA, APHIS, Room 728,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Comments
should state that they are in response to
Docket Number 85-395. Written
comments received may be inspected at
Room 728 of the Federal Building :
between 8:00 a.m. and 4:30 p.m., Monday
through Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
James F. Fons, Acting Staff Officer,
Technology Analysis and Development
Staff, PPQ, APHIS, USDA, Room 671,
Federal Building, Hyattsville, Maryland
20782, telephone (301) 436-8896.
SUPPLEMENTARY INFORMATION: The
Food and Drug Administration (FDA}
issued an advance notice of proposed
rulemaking (ANPR) in the Federal
Register of March 27, 1981, 46 FR 18992,
The ANPR announced the availability of
a report outlining a course of action for
assuring the safety of irradiated foods,
and requested comments from the
public. On February 14, 1984, FDA
issued a proposed rule in the Federal
Register (49 FR 5713) entitled
“Irradiation in the Production,
Processing and Handling of Food,”

which responded to comments from the
public. On April 18, 1986, 51 FR 133786,
FDA issued a final rule, incorporating
changes into the proposal in response to
public comments. Among other things,
the final rule permits irradiation to

inhibit the growth and maturation of
fresh foods and to disinfest food of
arthropod pests at doses not to exceed
100 kilorads (krads) (1 kilogray) (kGy).

Reason for Irradiating Hawaiian
Papayas

Hawaii has three species of fruit flies
(Diptera: Tephritidae) that are '
destructive pests of many fruits,

including papayas, and are, therefore, of -

quarantine significance. These are the
oriental fruit fly (Dacus dorsalis
[Hendel]), Mediterranean fruit fly
(Ceratitis capitata [Wiedemann]), and
melon fly (Dacus cucurbitae
[Coquillett]). These are sometimes-
referred to as the "“Tri-fly complex "

Status of Quamntme Treatments for
Papaya

In the past, the usual quarantine
treatment for papayas was fumigation
with ethylene dibromide (EDB), either
alone or in combination with another
process. The Environmental Protection
Agency (EPA), however, recently
banned most uses of this chemical,
including quarantine treatment of
papayas for domestic use, 49 FR 22082,
EDB fumigation is now used -
domestically only as a quarantine
treatment for papayas and other fruits
for export with the knowledge and
permission of the importing country. For
shipments of papayas from Hawaii to
the U.S. mainland and territories, the
following quarantine treatment options
are presently available: Vapor heat;
“quick run-up” vapor heat (7 CFR
318.13—4b}); and double hot water dip (7
CFR 318.13—4f). These treatments were
reviewed in 49 FR 34195. Gamma
irradiation for papayas is now proposed
as another quarantine treatment option
(7 CFR 318.13-4g), the protocol for which
is set forth in this document.

Supporting Studies on Quality of
Irradiated Papayas

Numerous studies [References 1-12)
document that gamma irradiated
papayas retain their high quality.
Irradiation causes delayed senescence
(aging) of the fruit, thus extending shelf
life over that of untreated control fruits,
or fruits treated with EDB fumigation or
vapor heat [9]. Irradiated papayas
maintain their content of vitamin C,
Protein, -and pectin [10]. Papayas will -
tolerate up to 100 krads of gamma
irradiation, the doseé at which surface -
scald begins to develop [2]. For
maximum decay control, a hot water dip
(49 °C. for 20 minutes) plus irradiation at
75 krads has been recommended {2, 11]
which extends shelf life by 3to3n
days.

' Supporting Studies on Efficacy-of . :

Treating Papayas with Irradiation

.For the purpose of quarantine
treatment, APHIS, Plant Protection and

"Quarantine (PPQ), will accept a Probit 9
-level of security such that the treatment

will prevent emergence of adult fruit
flies (tri-fly complex) capable of flight.
APHIS accepts the criterion of inability
to fly instead of 6ther more stringent
standards such as the emergence of
sterile adults or non-emergence of any
adults. Few fruit flies irradiated as eggs

. or larvae survive to pupate, and any

adult fly that emerges has crumpled

_ wings. Such flies would be incapable of

establishing an infestation, whether

. sterile or not.

There have been a number of studies
on controlling the tri-fly complex in
Hawaiian papayas with gamma -
irradiation [8, 11, 13, 14}. The
Agricultural Research Service has found
that an absorbed minimum-dosage of 15
krads gives a Probit 8 level of .
quarantine security [3, 8]. Fifteen krads
is well below the tolerance level of
papayas [2]. An-absorbed dose of 21
krads effectively prevents the .
development of eggs and larvae in
papayas into adult flies [11, 13], though a
very small number may become pupae
[14].

Safeguard and Regulatory Protocol

For shipping papayas interstate from
Hawaii, the irradiation treatment must
be doné in Hawaii. The proposed

* protocol is as follows:

(1) Treatment Facility. A facility to be
approved must meet the following
conditions:

(a) Be capable of administering a
minimum absorbed ionizing radiation
dose of 15 kilorads (150 Gray) to the
papayas.?

(b) Be constructed 8o as to provide
physically separate locations for treated
and untreated fruit. Irradiation facilities
are ordinarily constructed to provide
sterile and non-sterile areas. This is to
prevent comingling of treated and
untreated material. This concept also
applies to materials subjected to.
quarantine treatments. Therefore,
commodities awaiting treatment must be
separated from already treated
commodities by a permanent physical
barrier, such as a wall or a chain link
fence six or more feet high to prevent
transfer of cartons.

Additionally the facility must provide
an automatic system, such as a
conveyor system, to move the fruit

2 The maximum absorbed ioniiing radiation dose
and the irradiation of food is regulated by the Food
and Drug Administration under 21 CFR Part 179.
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through the irradiation chamber. The
automatic system must be fail-safe in
the sense that once the commodity
enters the irradiation chamber it will
pass through at a predicted speed,
cannot exit without receiving the
required treatment, and cannot return to
the incoming area.

(c) Have available for inspection by
an inspector during normal business
hours, treatment records or invoices for
each treated lot. Inspecting treatment
records or invoices is the only way to
verify that a food has received the
requisite dosage. This is necessary
because no chemical or physical method
now exists for testing how much
radiation a food has received. A papaya
irradiation processor shall maintain
treatment records 3 for a period of time
that exceeds the shelf life of the
irradiated food product by 1 year.
Treatment records shall include the lot
identification, scheduled process,
evidence of compliance with the
scheduled process, ionizing energy
source, source calibration, dosimetry,

.dose distribution in the product, and the
date of irradiation, One year is believed
to be a reasonable amount of time to
keep records to allow monitoring of
treatments and verifying any
discrepancies which may be found or
develop.

{d) (1) Complete a compliance
agreement with APHIS, PPQ as outlined
in paragraph § 318.13-4(d) of this
subpart. The compliance agreement is
required to ensure that treatments are
applied in accordance with the proposed
regulations. PPQ-will monitor the
treatment facility but will not
necessarily be present during individual
treatment procedures.

(2) Treatment monitoring. Inspectors
need to be notified prior to each
treatment. Irradiation treatments will be
monitored periodically by inspectors to
insure that they are operated in
accordance with. this subpart. The
monitoring shall include examination of
treatment records and unannounced
visits.

(3) Packaging. To eliminate the risk of
reinfestation papayas must be packaged
in cartons approved by the Deputy
Administrator. The cartons must have
no openings which would allow the
entry of fruit flies for oviposition and be
sealed with a seal which would visually
indicate if the carton had been opened.
They may be constructed of any
material which prevents the entry of
fruit flies and prevents oviposition by
fruit flies into the fruit in the carton. The

3 This is the current requirement by the Food and
Drug Administration for food irradiation processors
under 21 CFR Part 179. .

carton which is presently used in
Hawaii to ship treated papayas would
be suitable for irradiation use. This
carton is constructed of corrugated
cardboard approximately 7x11x 16
inches and is sealed with gummed paper
or plastic tape.

{4} Dosage. Papayas must receive a
minimum absorbed ionizing radiation
dose of 15 kilorads (150 Gray).?

(5) Label dosimeter. An indicator
{label dosimeter) which undergoes a
physical or chemical change during
irradiation must be permanently’
attached to each carton of papayas
before treatment and remain attached
while in interstate commerce. This
indicator may be manufactured into the
carton at the factory or may be attached
before treatment in such a manner that
the carton would be defaced should it be
removed. The physical or chemical
change must confirm that the minimum
absorbed dose has been applied. The
change may either be visible with the
unaided eye or with the use of a
portable scanning instrument.

(6) Treated Stamp. Each container of
irradiated papayas must be identified
with the stamped impression “Treated-
USDA, APHIS". The impression must
measure at least 1.5 x 2.5 inches. The
impression shall he applied to each
carton after treatment but before the
carton leaves the irradiation facility. A
readily visible stamp is required to
indicate to the inspector that the article
has been treated.

(7) Certification for Movement.
Papayas treated in accordance with this
subpart may be certified for movement
from Hawaii in accordance with Part
318.13-4(b).

(8) Department not Responsible for
Damage. This treatment is approved to
assure quarantine security against the
Tri-fly complex. From the literature
available, papayas are believed tolerant
to the treatment; however, the facility
operator and shipper are responsible for
determination of tolerance. Therefore,
the Department of Agriculture and its
inspectors assume no responsibility for
any loss or damage resulting from any
treatment prescribed or supervised.

The Nuclear Regulatory Commission

‘is responsible to insure that irradiation

facilities are constructed and operated
in a.safe manner.

The Food and Drug Administration is
responsible to insure that irradiated
foods are safe and wholesome for
human consumption.
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Executive Order 12291

Executive Order 12291 requires us to
perform and publish a regulatory impact
analysis for any major rule. A major rule
is any regulation that is likely to result
in an annual effect on the economy of
$100 million or more; a major increase in
costs or prices for consumers, individual
industries, Federal, State or local
government agencies, or geographic
regions; or a significant adverse effect
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

The Administrator has determined
that this proposed rule meets none of the
criteria for a major rule. This proposed
rule would expand the number of
quarantine treatment methods available
to Hawaiian papaya growers who ship
their fruit to the mainland United States.
It would place no new restrictions on
these growers.

Regulatory Flexibility Act |

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-602) requires us to prepare
and publish an initial regulatory
flexibility analysis for any proposed
rule, unless the Administrator certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. For purposes of
the RFA, we treat Hawaiian papaya
growers as small entities. As discussed
above with reference to E.0. 12291, this
proposed rule would expand the options
available to growers who ship their fruit
to the mainland U.S., while placing no
new restrictions on these growers.
Currently, there are two approved
treatments available for Hawaiian
papayas. These treatments are normally
applied by the exporter or packer at his
or her premises under compliance
agreement or under PPQ supervision.

Because of the anticipated
construction costs of an irradiation
facility, as well as high operating costs,
an independently operated facility is
likely to be constructed. This facility
could provide service to any or all
papaya exporters. Also, because of the
high costs of building and operating the
facility, the final cost of treating the
papayas will likely be higher than
present treatments. We cannot
determine with certainty whether the
quality of the irradiated papaya or any
increase in shelf life will offset the
increased treatment costs. However, the
double dip treatment and vapor heat "
treatment will continue to be approved
for exporters who choose those options.

Therefore, the Administrator certifies
that this proposed rule would not have a
significant economic impact on a .
substantial number of small entities. The
Administrator has determined that this
proposed rule meets none of the criteria
for a major rule. This proposed rule
would expand the number of quarantine
treatment methods available to
Hawaiian papaya growers who ship
their fruit to the mainland U.S. It would
place no new restrictions on these
growers.

Paperwork Reduction Act

While this proposed rule would
require records to be made available for
inspection, this imposes no new
recordkeeping requirements on papaya
shippers who would use irradiation
treatment. The FDA’s final rule requires
that records of irradiation treatments be
kept and made available to FDA. This is
necessary because no chemical or

. physical method now exists for assaying

how:much radiation a food has received.
Examining treatment records is the only
way to verify that a food has received
the requisite dosage. In accordance with
section 3507 of the Paperwork Reduction
Act of 1980 (44 U.S.C. 3507), the
information collection provisions that
are included in this proposed rule have
been submitted for approval to the
Office of Management and Budget
(OMB). Written comments concerning
any information collection provisions
should be submitted to the Office of
Information and Regulatory Affairs,
OMB, Attention: Desk Officer for
APHIS, Washington, DC 20503. A
duplicate copy of such comments should
be submitted to Steven R. Poore, Acting
Assistant Director, Regulatory
Coordination, Animal and Plant Health
Inspection Service, United States
Department of Agriculture, Room 728,
Federal Building, 6505 Belcrest Road,
Hyattsville, Maryland 20782.

National Environmental Policy Act

If this proposed rule is adopted,
APHIS will complete an environmental
assessment before issuing a final rule. If
we find that an environmental impact
statement is not required, the notice of
availability of our finding of no
significant impact and the evidence
supporting that finding will be published
in the Federal Register.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to the
provisions of Executive Order 12372
which requires intergovernmental

consultation with State and local
officials. {See 7 CFR Part 3015, Subpart
V) .

List of Subjects in 7 CFR Part 318

Agricultural commodities, Plant pests,
Plants (agriculture), Quarantine, Hawaii,
Papayas.

PART 318—HAWAIIAN AND
TERRITORIAL QUARANTINE NOTICES _

Accordingly, “Subpart—Hawaiian

_ Fruits and Vegetables” quarantine and

regulations in 7 CFR subpart 318.13 (7
CFR 318.13 et seq.) is proposed to be
amended to read as follows:

1. The authority citation for Part 318
would be revised to read as follows:

Authority: 7 U.S.C. 150dd, 150ee, 150ff, 151
167; 7 CFR 2.17, 2.51, 371.2(c).

2. A new § 318.13-4g would be added
to read as follows: .

§ 318.13-4g Administrative instructions
approving an irradiation treatmentas a
condition for certification of papayas for
movement from Hawalil.

(a) Approved irradiation treatment.
The Deputy Administrator, Plant
Protection and Quarantine, hereby
approves irradiation, carried out in
accordance with the provisions of this
section, as a treatment for papayas.
Papayas treated and handled as
provided in this section may be certified
for movement from Hawaii. ) :

{b) Conditions for certification.
Irradiated papayas may be certified for
movement from Hawaii only if the
following conditions are met:

(1) Location. The irradiation treatment
must be carried out in Hawaii.

(2) Approved facility. The irradiation .
treatment facility and treatment protocol
must be approved by Plant Protection .
and Quarantine. An approved facility
must meet the following conditions:

(i) Be capable of administering a
minimum absorbed ionizing radiation
dose of 15 kilorads (150 Gray) to the
papayas.?

(i} Be constructed so as to provide
physically separate locations for
nontreated and treated fruit. The
locations must be separated by a
permanent physical barrier suchasa
wall or chain link fence six or more feet
high to prevent transfer of cartons.

(iii) Make records as specified in this
subpart available for inspection by an
Inspector during normal business hours.

(iv) Complete a compliance agreement
with APHIS, PPQ as outlined in
paragraphs § 318.13—4(d) of this subpart.
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(3) Treatment monitoring. Treatment
must be made under the monitoring of
an inspector. This monitoring shall
. include inspection of treatment records
and unannounced inspectional visits to
the facility by an inspector.

(4) Packaging. Papayas must be
packaged in cartons approved by the
Deputy Administrator. The cartons must
have no openings which would allow
the entry of fruit flies and be sealed with
seals which would visually indicate if
the cartons had been opened. They may
be constructed of any material which .
prevents the entry of fruit flies and
prevents oviposition by fruit flies into
the fruit in the carton. .

(5) Dosage. Papayas must receive a
minimum absorbed ionizing radiation
dose of 15 kilorads (150 Gray) ?

(6) Label dosimeter. An indicator
(label dosimeter) which undergoes a
physical or chemical change during
irradiation must be permanently
attached to each carton of papaya
before treatment and remain attached
while in interstate commerce.

(7) Treated Stamp. Each container of
irradiated papayas must be identified
with the stamped impression “Treated-
USDA, APHIS”. The impression must
measure at least 1.5 x 2.5 inches and be
applied before the carton leaves the
irradiation facility.

(8) Certification for Movement.
Papayas treated in accordance with this
subpart may be certified for movement
from Hawaii in accordance with Part
318.134(b). :

'(9) Records. Records or invoices for
each treated lot shall be made available
for inspection by an inspector. A papaya
irradiation processor shal] maintain
records as specified in this section for a
period of time that exceeds the shelf life

of the irradiated food product by 1 year, .

and shall make these records available
for inspection by an inspector. Such
records shall include the lot
identification, scheduled process,
evidence of compliance with the

.scheduled process, ionizing energy
source, source calibration, dosimetry,
dose distribution in the product, and the
date of irradiation.

(10) Department not Responsible for
Damage. This treatment is approved to
assure quarantine security against the
Tri-fly complex. From the literature
available, papayas are believed tolerant
to the treatment; however, the facility
operator and shipper are responsible for
determination of tolerance. The
Department. of Agriculture and its
inspectors assume no responsibility for
any loss or damage resulting from any
treatment prescribed or supervised.
Additionally, the Nuclear Regulatory
Commission is responsible to insure that

irradiation facilities are constructed and
operated in a safe manner. Further, the
Food and Drug Administration is
responsible to insure that irradiated
foods are safe and wholesome for
human consumption.

Done at Washington, DC, this 24th day of
December 1986.
W.F. Helms,
Deputy Administrator, Plant Protection and
Quarantine, Animal and Plant Health
Inspection Service.
[FR Doc. 87-104 Filed 1-2-87; 8:45 am]
BILLING CODE 3410-34-M

Farmers Home Administration
7 CFR Part 1930

Management and Supervision of
Multiple Family Housing Borrowers
and Grant Recipients

AGENCY: Farmers Home Administration,
USDA.

ACTION: Proposed rule.

SUMMARY: The Farmers Home
Administration (FmHA) proposes to
revise its regulations to provide relief to
rural rental housing projects that are
experiencing high vacancy rates due to
local rental market conditions. By
allowing borrowers to reduce their
“market” or maximum rents, to be
comparable with those in the local
market, FmHA hopes to avoid the
failure of rural rental housing projects
because of extreme unforeseen changes
in a local economy. Currently, some
existing and prospective tenants have
not been willing to pay the full 30
percent of adjusted income or market
rent because the rental rates would
exceed those of.other rental properties
in the community.

DATES: Comments must be received on
or before March 8, 1987.

ADDRESSES: Submit written comments
in duplicate to the Office of the Chief,
Directives Management Branch, Farmers
Home Administration, U.S. Department
of Agriculture, Room 6348, South
Agriculture Building, 14th and
Independence Avenue SW.,
Washington, DC 20250. All written
comments made pursuant to this notice
will be available for public inspection
during regular work hours at the above
address.

The collection of information
requirements contained in this rule have
been submitted to OMB for review
under section 3504(h) of the Paperwork
Reduction Act of 1980. Submit comments

. to the Office of Information and

Regulatory Affairs, Office of
Management and Budget, Attention;

Desk Officer for the Farmers Home
Administration, Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT:
Laurence R. Anderson or Arlene Halfon,
Senior Loan Officers, Multiple Family
Housing Servicing and Property
Management Division, Room 5321-S,
Farmers Home Administration, USDA,
14th and Independence Avene SW.,
Washington, DC 20250, Telephone: (202)
382~-1599.

SUPPLEMENTARY INFORMATION:

Classification

This action has been reviewed under
USDA procedures established in
Departmental Regulation 1512-1 whch
implements Executive Order 12291, and
has been determined “nonmajor.” This
action will not result in an annual effect
on the economy of $100 million or more;

' a major increase in costs or prices for

consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; of
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of enterprises based in the
United States to compete with foreign
based enterprises in domestic or export
markets.

Environmental Impact Statement

This document has been reviewed
according to 7 CFR Part 1940, Subpart G,
“Environmental Program.” It is the
determination of FmHA that the
proposed action does not constitute a
major Federal action significantly
affecting the quality of the human
environment and, in accordance with
the National Environmental Policy Act
of 1969, Pub. L. 91-190, an
Environmental Impact Statement is not
required.

Intergovernmental Review '

This program/activity is listed in the
catalog of Federal Domestic Assistance
under numbers 10.405, 10.415 and 10.427
and is subject to the provisions of
Executive Order 12372 which requires
intergovernmental consulation with
State and local officials (7 CFR Part
3015, Subpart V, 48 FR 29112, June 24,
1983).

Regulatory Flexibility Act

The Administrator, Farmers Home
Administration, USDA, has determined
that this action will not have a
significant economic impact on a
substantial number of small entities
because it contains normal business
recordkeeping requirements and
minimal essential reporting:
requirements.
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General Information

Background and Statutory Authority

The regulation, 7 CFR Part 1930
Subpart C, interprets the authority of the
Housing Act of 1949 to establish ranges
of rental rates to be paid by eligible
tenants in rural rental housing projects.
This revision would reduce the
maximum rate in those projects
experiencing distress from high vacancy
due to the local market conditions.

List of Subjects in 7 CFR Part 1930

Accounting, Administrative practice
and procedure, Grant programs—
Housing and community development,
Loan programs—Housing and
community development, Low- and
moderate-income housing—Rental,
Reporting requirements.

Therefore, FmHA proposes to amend
Chapter XVIII, Title 7, Code of Federal
Regulations as follows: )

PART 1930—GENERAL

1. The authority citation for Part 1930
continues to read as follows:

Authority: 42 USC 1480; 7 CFR 2.23; 7 CFR
2.70. .

Subpart C—Management and
Supervision of Multiple Family Housing
Borrowers and Grant Recipients

2. Section 1930.138 is added to read as
follows:

§ 1930.138 Supervisory actions for
distressed projects.

Multiple Family Housing projects
experiencing high vacancy rates which
could lead to project failure can apply
for a special servicing market rent
change in accordance with paragraph IX
of Exhibit C of this subpart.

3. Exhibit C is amended by
redesignating current paragraph IX as
paragraph X and adding a new
paragraph IX to read as follows:

Exhibit C of Subpart C—Rent Changes

* * * - *

IX. Special Servicing Market Rent (SSMR)
Change

When a Multiple Family Housing project is
experiencing severe vacancies due to poor
local market conditions, a special servicing
market rent change may be implemented to
attract and keep tenants who could pay more

than basic rent. A SSMR addresses the
situation where some existing and
prospective tenants have not been willing to
pay the full 30 percent of adjusted income or
a market rent because the rental rates would
exceed those of other rental properties in the
community. This action may only be taken
after supervisory efforts by FmHA and
management efforts by the borrower have not
produced an acceptable leve! of occupancy.

A. Eligibility for SSMR. Based on borrower
documentation and FmHA servicing records
the District Director will prepare a written
recommendation for borrower eligibility for a
SSMR. )

1. Based on borrower documentation:

a. The vacancy rate was at least 25 percent
for the most recent 6 month period.

b. Comparable market rent rates in the
community are lower than the previously
approved FmHA market rent rates. .

c. The borrower has aggressively marketed
the project including the following actions:

(i) Significant outreach efforts in the
community, including (but not limited to)
contacts listed in the Affirmative Fair
Housing Marketing Plan (AFHMP).

(ii) Borrower had applied to FmHA to rent
to ineligible tenants in accordance with
paragraph VI B 6 of Exhibit B, of this subpart.

d. Borrower management practices
encourage occupancy through good
maintenance of buildings and grounds, and
positive relatiorls with tenants.

e. The borrower has provided a signed
statement of willingness to forego, without
provision to recoup, the return on initial
investment while receiving a SSMR.

2. Based on District Office servicing actions
and documentation:

a. The project has been operational for at
least 24 months, or a National Office
exception to this requirement has been
obtained. ’

b. No remaining 2 percent initial operating
capital is available and reserve account
balances do not exceed required levels minus
authorized withdrawals.

c. The District Director has reviewed and
discussed with the borrower the feasibility of
using borrower contributed funds, including
advances, in accordance with paragraph XII
C, Exhibit B of this subpart.

B. Approval of SSMR. 1. The State Director
may approve the use of an SSMR when the
conditions listed above in_paragraph IX A are
met.

2. While a SSMR is in effect, no new FmHA
MFH project may be obligated for the same
market area.

C. Implementing a SSMR. 1. After the use-
of a SSMR has been approved by the State
Director, the District Director will establish a
SSMR rate with the borrower. )

a. The SSMR will be obtained by adjusting
Item 3, “FmHA Payment (Principal and
Interest) Including Overage,” on column 4 of
Form FmHA 1930-7, “Statement of Budget

and Cash Flow," to reflect a payment to
FmHA amortized at an interest rate which is
less than the full note rate on the borrower's
promissory note. The interest rate chosen
may never be less than 2 percent.

b. The interest rate of the SSMR budget
will be set at a level that will make project
market rents comparable with community
rental rates.

2. A change in rental rates to a SSMR or a
decrease in SSMR rates will be accomplished
in accordance with paragraph VI B of this
exhibit. .

D. Increasing or cancelling a SSMR. 1. A
SSMR can be increased or decreased during
an annual review when the local market
conditions warrant. '

2. A SSMR can be canceled during an
annual review when the:

a. Vacancy rate drops below 10 percent.

b. Other conditions of paragraph IX A of
this exhibit substantially change.

c. The borrower does not henor its
commitments made in obtaining a SSMR.

3. Tenants that have received a SSMR
reduced market rent may not have their
tenant contributions increased by more than
10 percent/year due to changes in the SSMR.

4. A cancellation or increase in a SSMR
will be accomplished in accordance with
paragraph VI B of this exhibit.

*

* * * *
Dated: November 26, 1988.
Vance L. Clark,

Administrator, Farmers Home
Administration.

[FR Doc. 87-38 Filed 1-2-87; 8:45 am|
BILLING CODE 3410-07-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 71

[Alrspace Docket No. 86-AEA-5]

Proposed Alteration of Transition
Area, Culpeper, VA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SuMMARY: This notice proposes to alter
the existing transition area at Culpeper,
VA. A new NDB-A instrument approach
procedure has been developed to the
Culpeper County, T.I. Martin Field
Airport. The proposed alteration of the
transition area is to provide additional
protected airspace for aircraft
departing/arriving under Instrument
Flight Rules (IFR).
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DATE: Comments must be received on or
before February 6, 1987.

ADDRESSES: Send comments on the
proposal in triplicate to: Glenn A. Bales,
Manager, Airspace and Planning
Branch, AEA-530, Federal Aviation
Administration, Docket 86~-AEA-5,
Fitzgerald Federal Building (formerly
Federal Building), John F. Kennedy
International Airport, Jamaica, NY
11430. '

The official dockets may be examined
in the Office of Regional Counsel,
Federal Aviation Administration,
Fitzgerald Federal Building (formerly -
Federal Building), John F. Kennedy
International Airport, Jamaica, NY
11430. .

An informal docket may also
examined during normal business hours
in the Airspace and Planning Branch,
AEA-530, Air Traffic Division, Federal
Aviation Administration, Fitzgerald
Federal Building, ].F.K. International
Airport, Jamaica NY 11430; Telephone:
(718) 917-1228.

FOR FURTHER INFORMATION CONTACT:
Glenn A. Bales, Airspace and Planning
Branch, AEA-530, Air Traffic Division,
Federal Aviation Administration,
Fitzgerald Federal Building, ].F.K.

- International Airport, Jamaica, NY.

" 11430; Telephone: (718) 917-1228.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.

. Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 86-AEA-5."” The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on’
the proposed rule. The proposal
contained in the notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Rules Docket

both before and after the closing date
for comments. A report summarizing
each substantive public contact with
FAA personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRMs
Any person may obtain a copy of the

Notice of Proposed Rulemaking (NPRM) -

by submitting a request to the Office of
Regional Counsel, AEA-7, Federal
Aviation Administration, Fitzgerald
Federal Building (formerly Federal
Building), John F. Kennedy International
Airport, Jamaica, NY 11430.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRMs should also
request a copy of Advisory Circular No.
11-2 which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to § 71.181 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to alter the existing transition
area at Culpeper, VA. A new NDB-A
instrument approach procedure has
been developed to the Culpeper County,
T.I. Martin Field Airport. The proposed

“alteration of the transition area is to

provide protected airspace for aircraft
departing/arriving under Instrument
Flight Rules (IFR). Section 71.181 of Part
71 of the Federal Aviation Regulations
was republished in Handbook 7460.6
dated January 2, 1986.

The FAA has determined that this
amendment only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It, -
therefore: (1) Is not a “major rule” under
Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 286, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic

‘procedures and air navigation, it is

certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition area.
PART 71—[AMENDED]

The Proposed Amendment

'Accordingly, pursuant to the authority
delegated to me, the Federal Aviation

Administration proposes to amend Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) as follows:

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.69.

§ 71.181 [Amended]

2.71.181 is amended as follows:
Culpeper, VA [Revised]

That airspace extending upward from 700
feet above the surface within an arc of a 6.5
mile radius, centered on the Culpeper County,
T.I. Martin Field (lat. 38°31°20” N, long.
77°51°40"” W) and within 2.5 miles each side
of the Casanova VORTAC 178° radial
extending from the 6.5 mile radius arc to the
VORTAC, and within 3 NM each side of the
025° bearing to the NDB extending from the
6.5 arc to 8.5 miles southwest of the RBN,
excluding the portion that coincides with the
Midland, VA, transition area. )

Issued in Jamaica, NY, on December 18,
1986.

Edmund Spring,

Manager, Air Traffic Division.

[FR Doc. 874 Filed 1-2-87; 8:45 am]
BILLING CODE 4910-13-M ’

Federal Highway Administration
23 CFR Part 658
[FWHA Docket No. 87-1]

Truck Size and Welght Reasonable
Access

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Advance notice of proposed

_rulemaking.

SUMMARY: Public comments and
information are requested by the FHWA
on a petition to amend the existing
Federal regulation governing reasonable
access by commercial vehicles with
lengths and widths authorized by the
Surface Transportation Assistance Act

" of 1982 (STAA) The petitioner also

requested the issuance of an interim rule
to revise the current FHWA policy by
providing a single definition of
reasonable access.

DATE: Comments on this docket must be
received on or before May 5, 1987.

ADDRESS: Submit written comments,
preferably in triplicate, to FHWA
Docket No. 87-1, Federal Highway
Administration, Room 4205, HCC-10, 400
Seventh Street, SW., Washington, D.C.
20590. All comments received will be
available for examination at the above
address between 8:30 a.m. and 3:30 p.m.
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ET, Monday through Friday, except legal
holidays. Those desiring notification of
receipt of comments must include a self-
addressed, stamped postcard.

FOR FURTHER INFORMATION CONTACT:
Mr. Philip W. Blow, Office of Motor
Carrier Information and Analysis (202)
366—4036, Mr. Kevin E. Heanue, Office of
Planning (202) 366-2951 or Mr. David C.
Oliver, Office of the Chief Counsel {202)
366-1354, Federal Highway
Administration, 400 Seventh Street, SW.,
Washington, D.C. 20590. Office hours
are from 7:45 a.m. to 4:15 p.m. ET,
Monday through Friday, except legal
holidays. -

SUPPLEMENTARY INFORMATION: On June
5, 1984, the FHWA issued a final rule in
the Federal Register (23 CFR 658; or 49
FR 23302) implementing the major size
and weight provisions of the Surface
Transportation Assistance Act (STAA)
of 1982, Pub. L. 97424, 96 Stat. 2097. The
reasonable access provisions of the
STAA of 1982 (Sections 133(b) and 412}
were implemented by section 658.19 of
the June 5 rule (23 CFR 658.19). These
access provisions require the States to
allow vehicles with the dimensions and
weight limits authorized by the STAA
reasonable access between the National
Network and terminals and facilities for
food, fuel, repairs, and rest.

Further, for vehicles of household
goods carriers and truck tractors with a
single 28-foot long (28'%-foot long if
grandfathered) and up to a 102-inch
width semitrailer combinations,
reasonable access must be afforded
from the Network to points of loading
and unloading (see section 106 of Pub. L.
98-554, 98 Stat. 2832).

The National Network consists of the
Interstate System and those Federal-aid
primary routes designated by the
Secretary of Transportation identified
under each State in 23 CFR 658,
Appendix A.

Docket comments on reasonable
access received prior to the June.5, 1984,
rule generally concerned two issues. The
first was whether the States of the
FHWA should define ‘‘reasonable
access.” The FHWA's analysis of the
docket comments at that time had not
revealed evidence that the States would
not provide reasonable access. The
second issue was whether or not FHWA
should define “terminal.” The FHWA
concluded that the wide variation in
local conditions would make any single
Federal definition inappropriate under
specific local conditions.

Instead of defining reasonable access
and terminal, the FHWA published a
listing of State requirements and
indicated its intention to allow the
States to provide for access as long as

the basic intent of the law was not
violated. The final rule reflected this
policy. The FHWA announced it would
monitor the States’ reasonable access
policies and practices, and reevaluate
its position, if necessary, and indicated
that it would seek injunctive relief in
those cases in which it has determined a
State’s action with respect to access to
be unreasonable and in violation of the
STAA.
Petition

The National Industrial
Transportation League (NITLeague}, an
organization of shippers and shipper
groups, has petitioned the FHWA to
adopt an interim rule that would amend
the current Federal requirements for
reasonable access (23 CFR 658.19) and
institute a rulemaking proceeding to
determine whether the interim rule
should be made final.

The NITLeague petition proposes that

' FHWA adopt an interim rule which

would do two things. First, this proposed
rule would prohibit States from denying
access except for (1) posted routes from
which large commercial vehicles
generally are excluded and which, for
102-inch wide vehicles, have lanes
generally or substantially under 10 feet
wide and (2) posted routes for which a
safer alternate route exists, considering
any extra distance. Second, it would
define the word “terminal” as any
industrial, commercial, or job site
location used for origination or
termination.

The FHWA does not at this time have
an adequate factual basis for adopting
the interim rule proposed by the
NITLeague. Therefore, FHWA denies
that part of the petition of the
NITLeague which requests immediate
adoption of that proposed interim rule.
However, FHWA takes notice that the
restrictions imposed by the States and
their political subdivisions on access to
the National Network by what the
petitioner defines as “"STAA vehicles”
are many and varied, and recognizes
that the petition raises the substantial
issue of whether the existing rule should
be changed, and if so, how. Therefore,
by issuance of this advance notice of
proposed rulemaking, FHWA grants that
part of the NITLeague petition which
requests the institution of a rulemaking
proceeding.

Accordingly, FHWA solicits
comments from interested persons on
the question of whether its existing rule
at 23 CFR 658.19 should be revised, and
if so, how, Interested persons may wish
to comment on, but are not restricted to,
the following specific issues:

1. Are the statutory terms “reasornable
access” and “terminal” susceptible of

workable definition, and if so, by whom
should they be defined, FHWA or the
States? What showing of
reasonableness of the definitions should
FHWA require? How would single
national definitions of the terms affect
safety, enforcement, transportation
costs and productivity?

2. Can “terminal” be defined in a
manner, as for example by a formula
using factors such as tonnage,
operations, and demograhics, so as to
fairly reflect the differing circumstances
of States and localities?

3. If FHWA were to alter its existing

- policy on “reasonable access"” should

the States be permitted to impose access
restrictions on all STAA-dimensioned
vehicles on the grounds that some of
such vehicles may generate safety,
congestion, or other problems? If it is
not, may rational divisions be made
among vehicle types?

4. Are the access restriction measures,
now employed in some States or
localities, such as fixed mileage
distances, fixed hours of operation, and
special permits, factually supportable
(e.g., with safety and traffic data)? If so,
how? If not, with what reasonable and
practical measures might they be
replaced?

The FHWA is also particularly
interested in accident experience since
the passage of the STAA of 1982 in
those States allowing commercial
vehicles widespread access. To the
extent possible, the accident data
should include normalizing data such as
the number of all accidents or motor
carrier vehicle miles of travel versus
total vehicle miles of travel. Any
geometric or other engineering data that
would indicate the creation of safety
problems under unrestricted or less
restricted access provisions are also
specifically being sought.

Those desiring to comment on.this
ANPRM are asked to submit their views
in writing to the docket. The docket
comments will be available for public
inspection before and after the closing
date at the above address. All comments
received before the closing date will be
considered before further rulemaking
action is undertaken. A copy of the NIT
League petition is available for
inspection and copying in the FHWA
Docket Room or may be obtained by
contacting the Docket Room Clerk at
(202) 366~1383. B

Twenty-four companies and motor
carrier associations have already
written to the FHWA in support of this
petition. These comments and the
petition itself have been placed in the
docket open by this ANPRM.
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Regulatory Impact

The FHWA has determined, at thls
time, that this document contains
. neithér a major rule under Executive

Order 12291 nor a significant regulation -

. under the regulatory policies and .
procedures of the Department of
Transportation. This determination will
be reevaluated and a draft regulatory
evaluation will be prepared, if
necessary, based on the information
received in response to this notice.

Based upon the information available
to FHWA at this time, the action taken
- in this advance notice of proposed
rulemaking will not have a significant -
economic impact on a substantial -
number of small entities.

{Catalog of Federal Domestic Assistance
Program Number 20.205, Highway Research,
Planning, and Construction, The regulations
implementing Executive Order 12372
regarding intergovernmental consultations on
Federal programs and activities apply to this
program.)

(23 U.S.C. 315; 49 US.C. 2311(d] 49 CFR 1. 48)

Lxst of Subjects in 23 CFR Part 658

"Grant programs—transportanon.
- Highways and roads, Motor carriers—
size and weight. :
. Issued on: December 18, 1986
Robert E. Harris,
Deputy Federal Highway A dmmlstm tor,
Federal Highway Administration,
[FR Doc. 87-83 Filed 1-2-87; 8:45 am]
BILLING CODE 4910-22-M .

‘ VETERANS ADMINISTRATION
38 CFR Part 13

Apportionment of Benefits to -
Dependents; Payment of Cost of - -
Veteran’s Maintenance in Institution;
Recommendation for Payment

AGENCY: Veterans Administration.
ACTION: Proposed regulations.

SUMMARY: The Veterans Administration
(VA) proposes to amend fiducmry -
activities regulations as a result of
amendments to 38 U.S.C. 3203(b)(1)(A)
contained in Pub. L. 98-543, the
Veterans Improvements Act of 1984, to
1mplement recommendations contained
in an unpublished opinion of the VA
General Counsel and as part of an
ongoing technical review. These .
proposed amendments will delete
reference to mental disability as a sole
criterion for VA ratings of
incompetency; clarify and identify the
circumstances under which the Veterans
Services Officer (VSQ) may recommend
an apportionment to dependents of
incompetent veterans; and add a

paragraph to reemphasize a State
Veterans' Home Director's right to
continue to receive care and .
maintenance payments under 38 U.S.C. -
841. Other changes are being made to
providé clarity of intent and for
administrative purposes only, e. g.

§ 13.74 is amended by substituting the
word "institutionalized” whenever the -
work “hospitalized” appears to parallel
the broader interpretation that has been

_given to the application of 38 U.S.C.

3203(b)(1)(A).

. DATES: Comments must be received on

or before February 5, 1987. These
regulation amendments will be effective

'30 days after final approval.

ADDRESSES: Interested persons are
invited to submit written comments,
suggestions or objections regarding this
proposal to: Administrator of Veterans
Affairs (271A), Veterans Administration,
810 Vermont Avenue NW., Washington,
DC 20420. All written comments
received will be available for public
inspection only in room 132, Veterans
Service Unit, at the above address only
between the hours of 8 a.m. and 4:30
p.m., Monday through Friday (except
holidays] until February 16, 1987.

" FOR FURTHER INFORMATION CONTACT:

William Saliski (202) 233-3644.
SUPPLEMENTARY INFORMATION: The
proposed amendment to § 13.70 is
intended to clarify the Veterans Services
Officer's (VSO) role in making
recommendations for apportionments to
dependents of incompetent
beneficiaries. Various interpretations -
have been given to the existing

" regulation, some of which were very

narrowly constructed. In more than one
instance potentially harmful delays in
granting the apportionment occurred
because the VSO's authority to make a
recommendation was not clear enough.
The VSO, through personal contacts
conducted by VA field examiners, is
required to regularly assess the needs of
the dependents of incompetent veterans
who are not living with the veterans.
Through fulfillment of these i
responsibilities, the VSO is’in an
excellent position to determine the
actual needs of the dependents and
make recommendations accordingly in'a
timely manner.

The proposed amendment to § 13.71 is
the result of an unpublished VA General

Counsel’s Opinion. The administrator of -

a State institution had reservations
about signing the agreement for -
institutional award payments. This
administrator was concerned that by
signing the agreement called for under
§ 13.71, the institution might be waiving
all rights to claim payments under 38
U.S.C. 641. The proposed amendment

.adds a new paragraph which confirms
. -the State’s right to claim the cited

payments, and adds the further
stipulation that such payments, in
addition to monies received for care and

- maintenance under institutional or care
. and maintenance awards, may not

exceed the total cost.of a veteran’s care
at the institution incurring such '
payment.

Section 13.71 is based on the f provision-

0f 38 U.S.C. 3203(b)(1)(A); however,

where the law refers to more than one
type of institutional care, the regulation
is applicable only to hospitalization.
This would seem to preclude application
of the regulation when the veterans are-
in State-run nursing homes or other

-institutions operated by the United
"States or a political subdivision. The

VA, therefore, proposes to expand the
scope of the regulation by using the

»generic terms of “institution” and

“institutionalization.”

The amendments to §§ 13. 70 and 13.71
w1ll also remove the phrase "by reason
of mental illness” as a condition for
ratings of incompetency. Pub. L. 98-543,
the Veterans Benefits Improvements
Act, changed 38 U.S.C. 3202(b){1)(A) to
delete such-language. This proposed
change merely. implements Pub. L. 98—
543. -

The Administrator hereby certifies
that these proposed regulatory
amendments do not have a significant
economic impact on a substantial
number of small entities as these are

- defined in the Regulatory Flexibility Act,

5 U.S.C. 601-612. Therefore, pursuant to
5.U.5.C. 605(b), these proposed
regulations are exempt from the initial
and final regulatory flexibility analyses
requirements of sections 603 and 604.
The reason for the certification is that
these proposed regulations impose no
regulatory burdens on small entities,
and only claimants for VA benefits and
their dependents will be directly
affected.

- In accordance with Executive Order
12291, Federal Regulation, the VA has
determined that these proposed

-regulations are non-major for the

following reasons:

(1) They will not have an effect on the
economy of $100 million or more.

{2) They will not cause a major -
increase in costs or prices. ‘

(3) They will not have significant

- effects on competition, employment,

invéstment, productivity, innovation or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

There is no Catalog of Federal

. Domestic Assistance Program number.
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List of Subjects in 38 CFR Part 13

Surety bonds, Trusts and trustees,
Veterans.

Approved: December 10, 1986.

By direction of the Administrator.
Thomas E. Harvey,
Deputy Administrator.

38 CFR Part 13, Flduclary Activities, is
proposed to be amended as follows:

1. Section 13.70 is revised to read as
follows:

§ 13.70 Apportionment of benetits to
dependents.

(a) General. When compensation,
pension or emergency officers’
retirement pay is payable in behalf ofa .
veteran who is incompetent or under
other legal disability by court action, the
Veterans Services Officer may
recommend such apportionment to or in
behalf of the veterans’ spouse, child or
dependent parent as may be necessary
to provide for their needs.

(b) Incompetent veteran being
furnished hospital treatment or
instutitional or domiciliary care by
United States or political subdivision
thereof. When payment of
compensation, pension or emergency
officer's retirement pay, in behalf of a
veteran rated incompetent by the VA
who has no spouse or child and is being
furnished hospital treatment or
instutitional or domiciliary care by the
United States or a political subdivision
thereof, has been stopped because the
veteran’s estate equals or or exceeds
$1,500, the Veterans Services Officer
may recommend the payment of so
much of the benefit otherwise payable
as is necessary to provide for the needs
of a dependent parent(s). (See -

§§ 13.74(b) and 13.108(b).) (38 U.S.C.
3203(b)(2))

{c) Dependent parents. When the
compensation of a veteran paid to the
veteran’s fiduciary includes an
additional amount for a dependent
parent(s) and the fiduciary neglects or
refuses to make an equivalent
contribution for their support, the
Veterans Services Officer may
recommend the apportionment to the
parent(s) of the additional amount.

(d) Payments withheld because of
fiduciary'’s failure to properly
administer veteran's estate. When
payments of compensation, pension or
emergency officers’ retirement pay in
behalf of a veteran have been stopped
because of the fiduciary’s failure or
inability to properly account or
otherwise administer the estate, the
Veterans Services Officer may
recommend the apportionment to the
veteran’s spouse, child or dependent

-parent of any benefit not paid under an

institutional award or to a custodian-in-

- fact.

2.In § 13.71 paragraph (a)[3) is
redesignated paragraph (4) and a new -
paragraph (3) is added and paragraph
(b) is revised to read as follows: '

§ 13.71 Payment of cost of veteran's
maintenance in Institutulon.

(a)ﬁ * W

(3) The signing of an agreement as
provided in paragraph (a)(2) of this
section does not waive an institution's
right to claim per diem payments under

- 38 U.S.C. 641.

* * * * o

{b) By care and maintenance award

"~ When payment of compensation,

pension or emergency officers’
retirement pay in behalf of a veteran
rated incompetent by the VA, who has
no spouse or child and is being

furnished hospital, institutional or

domiciliary care by a political
subdivision of the United States, has
been stopped because the veteran's
estate has reached $1,500, the Veterans
Services Officer may certify to the
Adjudication Division the amount to be
released to the responsible official to
pay for the cost of the veteran’s current
care and maintenance. The amounts
paid in such cases shall not exceed the
amount of the benefit otherwise payable
less any amounts apportioned to
dependent parents and in no event
exceed the amount which the Veteran
Services Officer shall determine to be
the proper charge as fixed by statute or
administrative regulation. (See

§8§ 13.74(b) and 13.108(b).) (38 U.S.C.
3203(b))

§ 13.73 [Amended)

3.In § 13.74 paragraph (a) remove the
words “38 U.S.C. 3203(b)(1)" and add, in
their place, the words *38 U.S.C.
3203(b)(1)(A)".

4. In § 13.74 paragraphs (b) and (c)
remove the words “hospital” and
“hospitalized” and add, in their place,
the words “institutional” and
“institutionalized” respectively.

[FR‘Doc. 87—44 Filed 1-2-87: 8:45 am|
BILLING CODE 8320-01-M

POSTAL SERVICE
39 CFR Part 960

Implementation of the Equal Access to
Justice Act Amendments

AGENCY: Postal Service.

_ACTION: Proposed rule.

SUMMARY: In 1981, the Postal Service
adopted regulations implementing the
Equal Access to Justice Act, codified as
Part 960 of Title 39, CFR. Last year, the
Equal Access to Justice Act, which
provides for the payment of attorney -
fees and other expenses to individuals

" and small businesses that prevail

against the Federal Governmerit in
certain administrative and court
proceedings, was reauthorized and
amended by Congress, with an effective
date of August 5, 1985, retroactive to

‘October 1, 1984. The present proposed

amendments of the regulations are
necessary to implement the Act as
amended. These proposed rules
generally follow the model rules
adopted by the Administrative
Conference of the United States, with
conforming changes.

DATE: Comments must be received on or
before February 4, 1987.

ADDRESS: Written comments should be
mailed or delivered to the Assistant
General Counsel, Legislative Division,
Law Department, U.S. Postal Service,
475 L'Enfant Plaza, West SW.,
Washington, DC 20260-1114. Copies of
all written comments will be available
for inspection and photocopying
between 9 a.m. and 4 p.m., Monday
through Friday, in Room 6123, at the

" above address.

FOR FURTHER INFORMATION CONTACT:
Neva R. Watson, (202) 268-2963.

SUPPLEMENTARY INFORMATION: On May

" 6, 1986, the Chairman of the

Administrative Conference published in
the Federal Register (51 FR 16659)
revised model rules for Federal agency
implementation of the Equal Access to
Justice Act (the Act), as reauthorized
and amended. (Pub. L. 99-80, 99 Stat.
183) The regulations proposed by the
Postal Service in this document follow
generally the revised model rules of the
Administrative Conference. The major
substantive change made by the
amendents to the Act was to provide
specifically that proceedings under the
Contract Disputes Act of 1978 conducted
by an agency Board of Contract Appeals
are covered proceedings.

The changes suggested in this
proposed rule are substantially similar
to those made by the revised model
rules, which were adopted following
public notice and comment. The only
major difference between the rules
proposed here and the revised model
rules is that parties appearing pro se in
postal proceedings would not be able to
recover attorney fees, whereas the
Administrative Conference suggests that
the question of attorney fees for pro se
litigants be handled on a case-by-case
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basis, We believe that if the question of

attorney fees for pro se litigants in
postal proceedings were to be decided
on a case-by-case basis, few such pro se
litigants would be successful. The
traditional rule in cases involving other
statutes that provide for the payment of
attorney fees by the Federal government
is that, absent specific statutory
authorization, attorney fees are not
awarded to pro se litigants.

Amendments are proposed to the
regulations as follows:

(1) The authority citation would be
shortened. '

(2) Section 960.1 would be amended to
refer to the Postal Service's “position”
rather than its “‘position in the
proceeding.” This revision reflects the
change made in the amendments to the
Act that the agency position that must
Le substantially justified is not limited
to the litigation position alone.

(3) Section 960.2 would be amended to
reflect the revised time period for when
the Act applies.

(4) Section 960.3(a) would be amended
to provide that proceedings before the
Ppstal Service's Board of Contract
Appeals (the Board) are covered by the
Act.

(5) Section 960.4 would be amended to
reflect the increased eligibility limits for
individuals from $1 million to $2.million
and for small businesses from, $5 million
to $7 million. It also clarifies that a unit
of local government is a covered party.
It also is amended to provide that in
cases before the Board, eligibility is
determined as of the date the appeal is
filed, rather than the claim.

(6) Section 960.5(a) would be amended
to provide explicitly that the position of
the agency for fee award purposes
includes in addition to the position
taken by the agency in the adversary
adjudication, the action or failure to act
‘by the agency upon which the adversary
adjudication is based. Section 860.5(a)
would be amended further to eliminate
the provision that the Postal Service
may show its position is substantially
justified by demonstrating that it is
“reasonable in law and fact,”

(7) Section 960.6 would be amended to
provide that parties appearing pro se in
postal proceedings cannat recover
attorney fees, _

(8) Section 960.8 would be amended to
provide that in Equal Access to Justice
Act proceedings before the Board, the
panel that renders the decision in the
underlying appeal is authorized to take
final action on matters pertaining to the
Act. } -

(9) Section 960.9(b} would be amended
to reflect the increased eligibility limits
for individuals from $1 million to $2

million and for small businesses from §5
million to $7 million.

(10) Section 960.11(a) would be
amended to provide that in fee cases the
Board may require an applicant to
submit to an audit by the Postal Service

. of its claimed fees and expenses. A new

section, § 960.11(b), would be added to
clarify that in cases where a party has
prevailed in only a portion of a case the
application for fees must be limited to
the fees and expenses allocable only to

_that part of the case in which the

applicant prevailed.

(11) Section 960.12 would be amended
to provide that in Board cases the final
disposition of the case occurs when
entitlement and quantum (the amount of
damages) have been decided. In
bifurcated proceedings, when the issue
of quantum is remanded to the parties,
the final disposition is when the partieg
execute-an agreement on quantum; or in
cases where the parties do not execute

- an agreement on quantum and resubmit

the quantum issue to the Board, when
the Board issues its decision.
(12) Section 960.18(a) would be

" amended to reflect that the -

determination of whether the position of
the Postal Service is substantially
justified is to be determined on the basis

. of the administrative record of the

underlying adjudication, without
discovery or evidentiary proceedings, to
reflect the new statutory provisio
regarding this matter. :

(13) Section 960.19 would be amended
by adding a new paragraph (b) to make
it clear that, where possible, the judge or
panel of the Board that decided the
contract appeal will issue the Equal
Access to Justice Act decision on the fee
award. :

(14) Section 960.20 would be amended
by adding a new paragraph (b) to

provide that in Board proceedings, either.

party may seek reconsideration of the
decision on the fee application only in
accordance with the Board rules for
seeking reconsideration of contract
dispute decisions.

(15) Section 960.21 would be amended
to state specifically that there is a 30
day deadline for seeking judicial review
of final Postal Service decisions on fee
awards.

Although exempt from the notice and

' comment requirements of the

Administrative Procedure Act (5 U.S.C.
of 553 (b}, (c)) regarding proposed .
rulemaking by 39 U.S.C. 410(a), the
Postal Service invites public comment
on the following proposed amendments
of Part 960 of Title 39, Code of Federal
Regulations: .

List of Subjects in 39 CFR Part 960

Administrative practice and
procedure, Equal access to justice,
Postal Service. .

PART 960—RULES RELATIVE TO
IMPLEMENTATION OF THE EQUAL
ACCESS TO JUSTICE ACT IN POSTAL
SERVICE PROCEEDINGS

1. The authority citation for Part 960 is
revised to read as follows:

Authority: 5 U.S.C. 504(c)(1); 38 U.S.C. 204,
401 (2). :

§960.1 [Amended]

2. In § 960.1, in the second sentence,
remove the words “in the proceeding".

3. Section 960.2 is revised to read as
follows:

§960.2 When the Act applies.

The Act applies to any adversary
adjudication pending or commenced
before the Postal Service on or after
August 5, 1985. It also applies to any
adversary adjudication commenced on
or after October 1, 1984, and finally
disposed of before August 5, 1985,
provided that an application for fees
and expenses, as described in subpart B
of these rules, has been filed with the
Postal Service within 30 days after
August 5, 1985, and to any adversary
adjudication pending on or commenced
on or after October 1, 1981, in which an
application for fees and other expenses
was timely filed and was dismissed for
lack of jurisdiction.

4. In § 960.3 paragraph (a) is revised to
read as follows: ’

§960.3 Proceedings co\'(ered.

(a) The Act applies to adversary
adjudications conducted by the Postal
Service. These are: -

(1) Adjudications under 5 U.S.C. 654 in
which the paosition of the Postal Service
is presented by an attorney or other
representative who enters an
appearance and participates in the
proceeding (for the Postal Service, the
types of proceedings generally covered
are proceedings relative to false
representation and cease and desist
orders and mailability under chapter 30
of title 39, U.S.C., with the exception of
proceedings under 39 U.S.C. 3008); and

{2) Appeals of decisions of contracting
officers made pursuant to section 6 of
the Contract Disputes Act of 1978 (41
U.S.C. 605) before the Postal Service
Board of Contract Appeals as provided
in section 8 of that Act. (41 U.S.C. 607)

. * . ., *

5. In § 960.4, paragraphs (b)(1), (b})(2),
(b)(5), and {c) are revised and the
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introductory text of paragraph (b} is
republished to read as follows:

§ 960.4 Eligibility of applicants.

{b) The types of eligible applicants are
as follows:

{1) An individual with a net worth of
not more than.$2 million;.

{2) The sole owner of an
unincorporated business who has a net
worth of not more than $7 million,
including both personal and business
interests, and not more than 500
employees;

(5) Any other partnership, corporation,
association, unit of local government, or
organizatien with a net worth of not
more than $7 million and not more than
500 employees.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the proceeding was initiated,
which in proceedings before the Board
of Contract Appeals is the date the
applicant files its appeal to the Board.

* * * * *

6. In § 960.5 paragraph (a) is revised to
read as follows:

§960.5 Standard for awards.

(a) A prevailing applicant may receive
an award for fees and expenses incurred
in connection with a proceeding,
including expenses and fees incurred in
filing for an award under the Act, orin a
significant and discrete substantive
portion of the proceeding, unless the
position of the agency over which the
appliant has prevailed was substantially
justified. The position of the agency
includes in addition to the position
taken by the agency in the adversary
adjudication, the action or failure to act
by the agency upon which the adversary
adjudication is based. The burden of
proof that an award should not be made
to an eligible prevailing applicant is on
Pos‘;a] Service counsel.

( ) * k &

7. In § 960.6, paragraph (a) is amended
by adding the following sentence at the
end thereof:

§ 960.6 Aliowable fees and expenses.

~(a) * * * Attorney fees may not be
recovered by parties appearing pro se in
postal proceedings. ’

* * * * *

8. Section 960.8 is revised to read as
follows:

§ 960.8 Official authorized to take final
action under the Act.

The Postal Service official who

renders the final agency decisien ina
proceeding under § 952.26 or § 953.15 of
this chapter, or the panel that renders
the decision in an appeal before the
Board of Contract Appeals under Part
955 procedures, as the case may be, is
authorized to take final action on
matters pertaining to the Equal Access
to Justice Act as applied to the
proceeding.

9. In §'960.9, the introductory text of
paragraph [b) is revised to read as
follows:

§ 960.9 Contents of application.

(b} The application shall also include-
a statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants, including their affiliates.)
However, an applicant may omit this
statement if:
* * * * *

10. Section 960.11 is amended by
adding an “(a)” at the beginning thereof,
adding a sentence at the end thereof,

. and adding new paragraph (b) reading

as follows:

§ 960.11 Documentation of fees and
expenses.

(a) * * * In addition, the Board of
Contract Appeals may require an
applicant to submit to an audit by the
Postal Service of its claimed fees and
expenses,

(b) Where the case has been
sustained in part and denied in part or
where the applicant has prevailed in
only a significant and discrete
substantive portion of the case, the
application must be limited to fees and
expenses allocable to the portion of the
case as to which the applicant was the
prevailing party.

11. In § 960.12, republish.for
convenience of the reader the
introductory text of paragraph (c});
remove the word “or” at the end of
paragraphs (c)(3) and (c)(4); remove the -
period at the end of paragraph (c)(5) and
add *“;or” in lieu thereof; and add new
paragraph (c)(6) reading as follows:

§960.12 When an application may be filed.
* * * * * :

(c) For purposes of this rule, final
disposition means the later of
* * * * *

(6) in proceedings before the Board of
Contract Appeals, the Board of Contract
Appeals decision on quantum. When the
Board decides only entitlement and
remands the issue of quantum to the
parties, the final disposition occurs
when the parties execute an agreement
on quantum, or if the parties cannot

agree on quantum and resubmit the
quantum dispute to the Board, when the
Board issues a decision on ‘quantum.

12. In § 960.18, paragraph (a) is
amended by adding a sentence at the
end thereof as follows:

§ 960.18 Further proceedings.

(a) * * * Whether or not the position of
the agency was substantially justified
shall be determined on the basis of the
entire administrative record that is
made in the adversary adjudication for
which fees and other expenses are
sought.

* L] ] * *

13. Section 960.19 is.amended by
adding an*'(a)" at the beginning thereof
and adding a new paragraph (b) reading’
as follows:

§ 960.19 :Decision.’

* * * * *

-(b} The Board of Contract Appeals
shall issue its decision on the
application as promptly .as possible after
completion of proceedings on the .
application. Whenever possible, the
decision shall be made by the same
Administrative Judge or panel that
decided the contract appeal for which
fees are sought. The decision shall be in
the format described in paragraph (a)
above,

14. Section 960.20 is amended by
adding an “(a)” at the beginning thereof
and by adding a new paragraph {b)
reading as follows:

§960.20 Further Postal Service review.

* * - * *

{(b) In Board of Contract Appeals
proceedings, either party may seek
reconsideration of the decision on the
fee application in accordance with 39
CFR 955.30.

15. Section 960.21 is revised to read as
follows:

§ 960.21 Judicial review.

A party other than the Postal Service
may, within 30 days after a
determination on the award is made,
appeal the determination to the court of
the United States having jurisdiction to
review the merits of the underlying
decision of the agency adversary
adjudication in accordance with 5 U.S.C.
504(c)(2).

Fred Eggleston,

Assistant General Counsel, Legislative
Division.

{FR Doc. 87-72 Filed 1-2-87; 8:45 am)
BILLING CODE 7710-12-M
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DEPARTMENT OF THE INTERIOR
Bureau of Reclamation
43 CFR Part 426

Acreage Limitation: Reclamation Rules
and Regulations

AGENCY: Bureau of Reclamation,
Interior.

ACTION: Notice of extension of comment
period on proposed rules on acreage
limitation.

SUMMARY: This notice extends the
comment period on the acreage
limitation proposed rules 51 FR 40741,
November 7, 1986 from January 6 to
February 5, 1987. The extended period
will allow all interested parties
sufficient time to review and provide
comments on the published proposed
rules and regulations. All comments
received during the extended period will

. be considered before revisions are made
to the proposed rules.
DATE: Comments are due on or before
February 5, 1987.
ADDRESS: Written comments on the

. proposed rules should be submitted to:

-Phillip T. Doe, Chief, Acreage Limitation
Branch, Bureau of Reclamation, E&R
Center, D410, P.O. Box 25007, Denver,
Colorado 80225, telephone (303} 236-
8065.
FOR FURTHER INFORMATION CONTACT:
Phillip T. Doe (303) 236-8065.
SUPPLEMENTARY INFORMATION: The
Bureau of Reclamation published
proposed rules and regulations on
acreage limitation in the Federal
Register on November 7, 19886, to
implement section 203(b}) of the
Reclamation Reform Act of 1982 (96
Stat. 1263) and for other reasons. The
Bureau of Reclamation has conducted 15
public hearings throughout the West and
in Washington, DC, to receive testimony
on its proposed rules.

_ Dated: December 29, 1986.
C. Dale Duvall,
Commissionor—Bureau of Reclamation.
[FR Doc. 8742 Filed 1-2-87; 8:45 am)
BILLING CODE 4310-09-M -

FEDERAL EMERGENCY
MANAGEMENT AGENCY

' 44 CFR Part 6

Privacy Act of 1974; Exémpt Sysiems‘ :

of Records

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Proposed rule.

SUMMARY: This notice of proposed
rulemaking will exempt certain existing
and proposed systems of records from
certain requirements of the Privacy Act
pursuant to 5 U.S.C. 552a(k).

DATE: Interested parties may submit
written comments on or before February
4, 1987. '
ADDRESSES: Address comments to the
Rules Docket Clerk, Federal Emergency
Management Agency, 500 C Street SW.,
Room 840, Washington, DC 20472.
Comments received will be available for
public inspection at the above address
from 8:30 a.m. to 3:30 p.m., Monday
through Friday.

FOR FURTHER INFORMATION CONTACT:
Linda M. Keener, FOIA/Privacy
Specialist (202} 646-3840.
SUPPLEMENTARY INFORMATION: The
Director, FEMA, has determined that
portions of an existing system of records
entitled, FEMA/SEC-1, Security
Management Information System is
exempt from certain provisions of the
Privacy Act pursuant to 5 U.S.C.
552a(k)(1). To the extent that this system
contains information which is classified
pursuant to Executive Order 12356 or
any subsequent Executive orders and
which is required to be kept secret in the
interest of national defense or foreign
policy, such information would be
exempted from subsections (c)(3) and
(d) pursuant to 5 U.S.C. 552a(k)(1).
FEMA /SEC-1, Security Management
Information Systems, also contains
investigatory materials compiled solely
for the purpeses of determining
suitability for access to classified
information: To the extent that the
disclosure of such material would reveal
the identity of a source who furnished

information to the Government under an

express promise that the identity of the
source would be held in confidence, or-
prior to the effective date of this section,
under an implied promise that the
identity of the source would be held in
confidence, such information will be
required to be exempted from ]
subsections (c)(3) and (d) pursuant to 5
U.S.C. 552a (k)(5) to honor such a
promise.

During litigation or investigations, it is

" possible that certain records from other

FEMA systems of records which are
currently exempted or proposed for _
exemption under this notice pursuant to
5 U.S.C. 552a(k) may be necessary and
relevant to the litigation or investigation
and included in these systems of
records. To the extent that this occurs,
the Director, FEMA, has determined that
the systems of records entitled, FEMA/
GC-1, Claims (litigation), FEMA/GC-2,
FEMA Enforcement (Compliance),
FEMA /1G-1, General Investigative Files,

would also be exempted from
subsections (c)(3) and (d) pursuant to 5
U.S.C. 552a(k}(1) and (k)(5) to protect

“such records.

Administrative changes to the internal
identification numbers of two existing
systems of records currently exempted
under certain requirements of
subsection (k)(2) are being made.
FEMA/1G-2, General Investigative Files
is being changed to FEMA/IG-1,
General Investigative Files. Also,
FEMA/EO-1, Equal Employment
Opportunity complaints of
discrimination files, is being changed to
FEMA/PER-2, Equal Ejmployment
Opportunity Complaints of
Discrimination Files, to reflect a change

" in the office location of the system as a

result of an internal realignment of
functions. )

The publication of these new
exemptions are made in accordance
with the requirements of 5 U.S.C. 553 of -
the Administrative Procedure Act.

List of Subjects in 44 CFR Part 6

Privacy Act

Accordingly, for reasons set out in the
preamble it is proposed to amend 44
CFR Part 8, Subpart G—Exempt Systems
of Records, as follows:

PART 6—[AMENDED]

1. The authority citation for Part 6
continues to read as follows:

Authority: 5 U.S.C. 552a; Reorganization
Plan No. 3 of 1978; and E.O. 12127.

2. Section 6.87 is amended by revising
paragraphs (a), {(b)(1) and adding new
paragraphs (c) to read as follows:

§6.87 Specific exemptions.

(a) Exempt under 5 U.S.C. 552a(k)(1).
The Director, Federal Emergency
Management Agency has determined
that certain systems of records may be
exempt from the requirements of (c)(3)
and (d) pursuant to 5 U.S.C. 552a(k}(1) to
the extent that the system contains any
information properly classified under
Executive Order 12356 or any
subsequent Executive order and which
are required to be kept secret in the
interest of national defense or foreign
policy. To the extent that this occurs,
such records in the following systems
would be exempt:.

Claims (litigation) (FEMA/GC—-I—lexted
Access -

FEMA Enforcement (Compliance) (FEMA/
GC-2)—Limited Access

General Investigative Files (FEMA /IG-1)—
Limited Access .

Security Management Information System
(FEMA/SEC-1)}—Limited Access

) * **
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(1) Exempt systems. The following
systems of records, which contain
information of the type described in 5
U.S.C. 552a(9)(2), shall be exempt from
the provisions of 5 U.S.C. 552a(k){2)
listed in paragraph (b) of this section.
Claims (litigation) (FEMA/GC-1)—Limited

Access
FEMA Enforcement (Compliance) (FEMA/

GC-2)—Limited Access
General Investigative Files (FEMA/1G-1)—

Limited Access
Equal Employment Opportunity Complaints

of Discrimination Files
(FEMA/PAR-2)—Limited Access
* * * »* * ’

{c) Exempt under 5 U.S.C. 552a(k)(5).
The Director, Federal Emergency
Management Agency has determined
that certain systems of records.are
exempt from the requirements of (c)(3)
and {d) of 5 U.S.C. 5§52a. _

(1) Exempt systems. The following
systems of records, which contain
information of the type described in 5
U.S.C. 552a(k)(5), shall be exempted
from the provisions of 5 U.S.C. 552a
listed in paragraph (c) of this section.
Claims (litigation) (FEMA/GC-1)—Limited

Access '
FEMA Enforcement (Compliance) (FEMA/

GC-2}—Limited Access
General Investigative Files (FEMA/IG-2}—

Limited Access

Security Management Information Systems
(FEMA /SEC-1)—Limited Access

(2) Reasons for exemptions. All
information about individuals in these
records that meet the criteria stated in 5
U.S.C. 552a(k)(5) is exempt from the .
requirements of 5 U.S.C. 552a {c)(3) and
(d). These provisions of the Privacy Act
relate to making accountings of
disclosure available to the subject and
access to and amendment of records.
These exemptions are claimed because
the system of records entitled, FEMA/
SEC-1, Security Management
Information System, contains
investigatory material compiled solely
for the purpose of determining
suitability, eligibility, or qualifications
for access to classified information or
classified Federal contracts, but only to
the extent that the disclosure would
reveal the identity of a source who
furnished information to the
Government under an express promise
or, prior to September 27, 1975, under an
implied promise that the identity of the
source would be held in confidence.
During the ligitation process and
investigations, it is possible that certain
records from the system of records
entitled, FEMA /SEC-1, Security
Management System may be necessary
and relevant to the litigation or
investigation and included in these
systems of records. To the extent that

this occurs, the Director, FEMA, has
determined that the records would also
be exempted from subsections (c)(3) and
(d) pursuant to 5 U.S.C. 552a(k)(5) to
protect such records. A determination
will be made at the time of the request
for a record concerning whether specific
information would reveal the identity of
a source. This exemption is required in-
order to protect the confidentiality of the
sources of informaiton compiled for the
purpose of determining access to
classified information. This
confidentiality helps maintain the
Government's continued access to
information from persons who would
otherwise refuse to give it.

Dated: December 23, 1986.
julius W. Becton, Jr.,
Director. '
[FR Doc. 87-34 Filed 1-2-87; 8:45 am]
BILLING CODE 6718-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 86-442, RM-4999, 5069,
5199, 5397, 5497, 5498, 5420]

Radio Broadcasting Services;
Brenham, Round Rock, Austin,
Caldwell, TX et al.

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on seven mutually exclusive
petitions for the state of Texas
proposing to substitute Channel 291C2
for Channel 292A at Brenham; allot
Channel 290C2 or 290C1 to Round Rock;
allot Channel 290C1 to Austin; allot
Channel 290A to Caldwell; substitute
Channel 290C1 for 292A at Belton; and/
or allot Channel 290C1 to West Lake
Hills. _
DATES: Comments must be filed on or
before January 22, 1987, and reply
comments on or before February 6, 1987.

ADDRESS: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioners, or their counsel or
consultant, as follows: 4

Tom S. Whitehead, President, Box 1280,
Brenham, TX 77833, (Petitioner for
Brenham, TX)

James Duff McClish, Sr., 1205 Magnolia
St., Lockhart, TX 78644, (Petitioner for
Round Rock, TX}

Don Werlinger, Werlinger _
Communication Co., 602 Stueve Lane,

Lockhart, TX 78644, (Consultant to
McClish)

Round Rock Radio Group, MBank
Tower, Suite 1960, 221 W. Sixth Street,
Austin, TX 78701, (Petitioner for
Round Rock, TX)

‘Barbara M. Barron, Esquire, 602 Brown

Building, 708 Colorado, Austin, TX
78701, {Counsel to Round Rock Group)

Eric Fishman, Esquire, Sullivan &
Worcester, 1025 Connecticut Ave.
NW., Suite 806, Washington, DC
20036, (Counse! for-Grass Roots
Radio)

Roy F. Perkins, Jr., Esquire, 1400 20th
Street NW., Washington, DC 200386,
{Counsel to Call FM Radio)

Call FM Radio, cfo Mr. Gene Randel,
P.O. Box 627, Caldwell, TX 77836,
(Petitioner for Caldwell, TX)

Alvin O. Kriegel, Jr., P.O. Box 3501,
Beaumont, TX 77704, (Petitioner for
West Lake Hills, TX)

Lawrence Bernstein, Esquire, Mahler &
Frantz, 1818 N Street NW., Suite 200,
Washington, DC 20036, (Counsel to
Heart of TX Communications, Ltd.).

FOR FURTHER INFORMATION CONTACT:
Patricia Rawlings (202} 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Notice of
Proposed Rule Making, MM Docket No.
86—442, adopted November 3, 1986, and
released December 3, 1988. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230}, 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

The seven mutually exclusive
petitions were filed by: (1) Tom S.
Whitehead, Inc., (“Whitehead") licensee
of Station KWHI(FM), Channel 292A,
Brenham, Texas, seeking the
substitution of Class C2 Channel 291 for
Channel 292A and modification of its
license to specify operation on Channel
291C2, as that community's first wide
coverage area FM station (RM—4999). A
site restriction of 17.4 kilometers {(10.8
miles} west of the community is
required. (2) James Duff McClish, Sr.,
{(*McClish") requesting the allotment of
Channel 290C2 to Round Rock, Texas as
that-community’s first FM service (RM-
5069). Channel 290C2 required a site
restriction of 17.9 kilometers {(11.1 miles)
west of the community. {3) Grass Roots
Radio (*Grass Roots”) requesting the
allotment of Channel 230C1 to Austin,
Texas, as the community's sixth FM
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service (RM-5199), Channel 290C1 can
be allotted to Austin in compliance with
the Commission’s minimum distance
.Separation requirements. However, with
a site restriction of 44.9 kilometers (27.9
miles) west of the community it is
possible to accommodate both the’

Austin and Brenham proposals. (4) Call

FM Radio (“Call FM") seekirig the
allotment of Channel 290A to Caldwell,
Texas. as that community's first FM
service (RM-5397). A site restriction of
11.7 kilometers (7.3 miles) northwést of
the city is required. (5) Heart of Texas
Communications, Ltd., (“Heart™)
licensee of Station KTQN-FM, Channel-
292A, Belton, Texas, seeking the
substitution of Channel 290C1 for
Channel 292A and modification of its

license to specify operation on the new '

channel, as that community's first wide
area coverage FM station. In order to.
accomplish the substitution at Belton,
the substitution of Channel 282A for.
Channel 288A at Killeen, Texas (RM-
5497) is required. Also Station KIS]-FM,
Channel 281, Brownwood, Texas must
bereclassified as a Class C1 facility.
The proposed allotment requires a site
restriction of 32.9 kilometers (20.4 miles)
.south-of the community. (6) Round Rock
‘Radio Group ("R R Radio")-looking
toward the allotment of Channel 290C1
to Round Rock, Texas, as that
community's first FM service (RM—5498)
.Channel 290C1 requires a site restriction
of 20.8 kilometers (12.9 miles) southwest
of the community. It is possible to
accommodate this request and the

Brenham proposal with a site restriction

of 47.0 kilometers (29.2 miles) west of
Round Rock. (7} Alvin'O. Kriegel, Jr..
(“Kriegel™) requesting the allotment of

" Channel 290C1 to West Lake Hills,

Texas, as that community’s first FM
service (RM-5420).

We have identified seven (7] options

for comments, Option I could provide a

" sixth FM service to Austin. Option Il
and Option IV could provide Brenham
with a first wide area coverage FM
service and a first FM service to Round

Rock. Option III a sixth FM service to
Austin and Brenham with its first wide
area coverage FM service. Option V
could provide Caldwell with its first FM
Service. Option VI could provide a first
FM service to West Lake Hills. Under
Option VIII Belton could receive its first
wide area coverage FM station.

- Provisions of the Regulatory
Flexibility Act of 1980 donot apply to
this proceeding. Members of the public
-should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no loger subject to
Commission consideration or court
review, all ex parte contacts are

prohibited in Commission proceedings,

" such-as this one, which involve channel
_allotments. See 47.CFR 1.231 for rules

governing permissible ex:parte contact.”
For information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420.

~ List of Subjects in 47 CFR Parl 73

Radio broadcasting.
Federal Communications Commission.

‘Bradley P. Holmes,

Chief, Policy and Rules Division, Mass Media
Bureau.

|FR Doc. 87-33 Filed 1-2-87; 8:45 am}

" BILLING CODE 6712-01-M

DEPARTMENT OF THE INTERIOR

‘Fish and Wildlife Service

50 CFR Part 17

_ Endangered and Threatened Wildlife

and Plants; Proposed Determination of

.Endangered Status for the Hualapal
Vole

AGENCY: Fish and Wildlife Servwe.

‘Interior. -

ACTION: Proposed rule.

SUMMARY: The Service proposes to
determine endangered status for the
Hualapai vole (Microtus mexicanus
hualpaiensis), a small mammal found in
northwestern Arizona. It evidently is

_ very rare, and occupies small patches of
“suitable habitat that are jeopardized by

livestock grazing, human recreational
activity, and other problems. This’
proposal, if made final, will implement
the protection provided by the
Endangered Species Act of 1973, as
amended, for the Hualapia vole. The -
Service seeks data and comments from
the public on this proposal.

pATES: Comments from all interested
parties must be received by March 6,
1987. Public hearing requests must be
received by February 19, 1987.

ADDRESSES: Comments and materials
concerning this proposal should be sent
to the Regional Director, U.S. Fish and
Wildlife Service, P.O. Box 1308,
Albuquerque, New Mexico 87103.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the Service's Regional Office of
Endangered Species, 500 Gold Avenue
SW., Room 4000, Albuquerque, New
Mexico.

FOR FURTHER INFORMATION CONTACT:
Alisa M. Shull, Endangered Species
Biologist, at the above address (505/766~
3972 or FTS 474-3972).

SUPPLEMENTARY INFORMATION: . -

‘Background .. . L

The Mexican vole (erotus
mexicanus) occurs in Mexico and the
southwestern United States; there are 12
subspec1es (Hall 1981). It is a small,

. cinnamon-brown, mouse-sizé mammal

with a short tail and long fur that nearly
covers its small, round ears. There are
three subspecies in Arizona, including
the Hualapai vole (M. m. hualpaiensis),
which is.the.subject of this proposal.
The Hualapai vole is distinguished from
M.m. mogollonensis, found to the east,
by paler color of the dorsum, a shorter
body, a shorter and broader skull, and a
longer hind foot. It is distinguished from
M. m. navaho, found to the northeast, by
generally larger size, a longer and

- broader skull, and a longer tail, body,

and hind foot (Spicer et al. 1985). Five
adult specimens averaged 4% inches
(107.0 millimeters) in-head and body-
length, and 1% inches (30.2 millimeters)
in tail length (Hoffmeister, In Press).

Goldman {1983) described M. m.
hualpaiensis on the basis of 4 specimens
collected near the summit of Hualapai
Peak in northwestern Arizona on
October 1, 1923. Including these 4, a
total of 15 individuals of the subspecies
are now known to have been captured
in the Hualapai Mountains. Nine of
these are now preserved specimens. The
15 individuals were found in seven
isolated localities over a period of 61
years from 1923 through 1984.

Six voles, that might possibly
represent M. m. hualpaiensis, have been
collected from outside the Hualapai -

_ Mountains. Four were collected in 1981

in the Music Mountains, about 50 miles
(80 kilometers) north of Hualapai Peak,
but have not yet been subjected to
taxonomic evaluation (Spicer et al.
1985). The population represented is
small, and its habitat is isolated,

- restricted, and subject to the same

degradation as habitat in the Hualapai
Mountains. Hoffmeister (In Press}
tentatively (pending a larger sample
size) reassigned two specimens
collected in Pospect Valley in 1913, and
previously classified as M. m.
mogollonenis, to M. m. hualpaiensis.
Prospect Valley is almost 80 miles (145
kilometers) northeast of the Hualapais.
Reassignment was based on body and
skull measurements that are closer to M.

- 'm. hualpaiensis than to the
geographically closer M. m. navaho.

Hoffmeister did suggest, however, that a
larger sample from Prospect Valley
might indicate that the two specimens

“. .,. are referable to M. m. navaho to
which on a geographical basis they
would seem referable.” Due to the
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taxonomic uncertaintly surrounding
these two specimens and their disjunct
geographic distribution, their
classification as M. m. hudlpaiensis is
tenuous. Even if the specimens are M. m.
hualpaiensis, over 73 years have passed
without additional records from that

locality, and any represented population -

may no Jonger be extant. The Service
will continue to investigate the
possibility of additional specimens and
localities. If the Music Mountains voles
and/or the Prospect Valley voles are
determined to be M. m. hualpaiensis

they would be covered by this proposal .

and any final rule determining
endangered status for the subspecies.

The lands where M. m. hualpaiensis
or its sign have been found consist of
both publicly and privately owned
areas. The Hualapai Mountains
locations include Mohave County Parks
land, Sante Fe Pacific Railroad
Company land, and other publicly or
privately owned land. Except for the
Mohave County Parks land, the sites are
managed as part of larger grazing
allotments by the Bureau of Land
Management (BLM). That agency is
giving consideration to the welfare of
the vole, and is attempting to acquire
one of the key sites in the Hualapai
Mountains that is now privately owned.
The sites in the Music Mountains are

" already owned and managed by the
BLM.

In the Hualapai Mountains, M. m.
hualpaiensis has been found between’
about 5,397 and 8,400 feet (1,645 and
2,560 meters) in elevation. This vole is
primarily associated with conifer forest
and occurs in moist areas with good
grass cover along permanent or
semipermanent waters (such as springs
and seeps). The populations of Microtus
in the Hualapai Mountains and the
Music Mountains are disjunct relicts
from Pleistocene times. The Hualapi
vole may have become isolated when
North American glaciers were retreating
and the climate was becoming warmer
and drier (Spicer et al. 1985).

In its original Review of Vertebrate
Wildlife, published in the Federal -
Register of December 30, 1982 (47 FR
58454-58460), the Service included the
Hualapai vole in category 2, meaning
that information then available
indicated that a proposal to determine
endangered or threatened status was
possibly appropriate, but was not yet
sufficiently substantial to support such a
proposal. A subsequent Service-funded
status survey (Spicer et al. 1985)
gathered many new data, and its revised
Vertebrate Review of September 18,
1985 (50 FR 37958-37967), the Service
included the Hualapai vole in category

1, meaning that substantial information
is on hand to support the biological
appropriateness of proposing to list as
endangered or threatened.

Summary of Factors Affecting the -
Species

Section 4 (a)(1) of the Endangered
Species Act (16 U.S.C. 1531 et seq.) and
regulations (50 CFR Part 424)
promulgated to implement the listing
provisions of the Act set forth the
procedures for adding species to the -

- Federal Lists. A species may be

determined to be an endangered or
threatened species due to one or more of
the five factors described in section
4(a)(1). These factors and their

- application to the Hualapai vole

(Microtus mexicanus hualpaiensis) are
as follows (information taken from
Spicer et al. 1985, unless otherwise
noted):

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. The Hualapai
vole is extremely rare and has among
the most restricted habitats of any North
American mannal. From 1923 to the
present, only 15 specimens are known to
have been captured in the Hualapai
Mountains. These individuals were
taken at 7 localities, and sign alone was
found at 3 other sites in that area. In -
addition, as noted above 2, other
specimens were collected in the
Prospect Valley in 1913, but continued
existence of any represented .
populations is doubtful, and 4 other -
specimens were taken in the Music
Mountains in 1981, but their identity is
uncertain. The recent Service-funded
status survey investigated 59 potential
sites, but found voles in only 12 places
and sign alone in 1 other place. These
last 3 sites were charcterized by isolated
grass-forb vegetation in the immediate
vicinity of open water or seeps,
surrounded by drier, unsuitable habitat.
Each site was only 3-5 yards (3-5
meters) across and 80-450 yards (75-400
meters) long. The total size of suitable

.vole habitat was estimated at about

three-quarters of an acre (0.31 hectare),
and this habitat was thought capable of
supporting a minimum of 44 voles.

Even the few spots from which the’
Hualapai vole has been recorded are
apparently not consistently or currently
occupied. Past incompatible land
management practices and periods of
drought have combined to cause the
deteriortion of most of the habitat of the
vole. The present main threat to the
habitat appears to be the elimination of
the ground cover of grasses, sedges,
rushes, and forbs around open water
and seeps, primarily by grazing and

heavy recreational use, including "%
camping and off-road vehicle activity.
Except for the Mohave County Parks
land, the sites, where the vole sign has
been found are managed as part of
larger grazing allotments by BLM.
Creekbed habitats with their succulent -
green vegetation are more attractive to
livestock than are the drier areas
surrounding them. Livestock
concentrates in these moist areas and
greatly reduces, if not eliminates, ground
cover by both grazing and trampling. In

-addition to causing the loss of food and

cover, the reduction of green vegetation
could have a negative effect on ‘
reproductive potential of the Hualapai
vole by reducing breeding stimulus.

‘Human recreational users are also
attracted to spring areas. Due to an
increased demand for outdoor
recreation, additional areas of the
Hualapai Mountain Park will likely be
opened up for public use. The Mohave
County Parks Department is also
exploring the possibility of developing a
three-acre lake within historic vole
habitat. '

In addition, the soil on the slopes of
the Hualapai Mountains is mostly
shallow and subject to erosion. Locally,
the erosional tendencies are
exacerbated by the many years of heavy

- and poor land use (road construction,

livestock, and recreation) that have -
contributed to reduced ground cover and
concentration of runoff. Water
development that pipes all available

- water to'a'downstream trough may also
"lead to the elimination of ground cover

in stream bottoms.

* B. Overutilization for commercial,
recreational, scientific, or educational
purposes. The Hualapai vole is neither
sought for economic or sporting
purposes nor persecuted as a pest or
collected as a pet. However, because of
the low number of animals, the easily
accessible population areas, and the
developing curiosity regarding the
Hualapai vole, vandalism and taking
could pose a threat. In addition, it is
possible that an intensive snap trapping
effort could eliminate a particular
population.

C. Disease or predation. Nothing is

‘known about disease or predation in

‘Hualapai vole populations. However,
species of Microtus are usually a
fundamental part of the base of the food
pyramid, and a variety of potential
predators occur in the Hualapais. These
predators include the coyote, gray fox,
ringtail, raccoon, bobcat, striped skunk,
hog-nosed skunk, red-tailed hawk, great

-horned owl, screech owl, spotted owl,

gopher snake, Arizona black
rattlesnake, black-tailed rattlesnake,

- 307 -
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striped whipsnake, and Sonoran
Mountain kingsnake. In addition,
predation by domestic cats could be a .
potential threat in the northeastern part
of Hualapai Mountain Park, where a
residential area is expanding in and
adjacent to potential vole habitat.

D. The inadequacy of existing
regulatory mechanisms. The Hualapai
vole is included in Group 2 of
“Threatened Native Wildlife in
Arizona." Group 2 contains species or
subspecies whose continued presence in
Arizona is in jeopardy because of
substantial population decline (Arizona
Game and Fish Commission 1982).
However, this listing carries no
enforcement authority and provides no
protection for habitat. There are no
statutes specifically-authorizing State
conservation.of threatened or
endangered species, but the State can
control scientific and educational
collecting, and can buy and manage
land. '

E. Other natural or manmade factors
affecting its continued existence. The
areas of habitat supporting the Hualapai
vole are relatively small and isolated.
This mammal is thus fragmented into
tiny populations that are subject to
inbreeding and reduced genetic

viability. The populations may therefore -

be particularly vulnerable to artificial or
natural disturbances in their habitat,

Drought is an additional threat to the
Hualapai vole’s habitat. The impacts of
drought can include reduced water flow
from springs and seeps, reduced new
vegetative growth, and decreased
ground cover, all of which can cause
increased exposure of the soil and
erosion. While drought is a natural
phenomenon, the effects of drought are
intensified by human-caused habitat
degradation.

The decision to propose endangered
status for the Hualapai vole was based
on an assessment of the best available
scientific information and of past,
present, and probable future threats to
the species. A decision to take no action
would constitute failure to properly
classify this vole pursuant to the
Endangered Species Act and would
exclude it from protection provided by
the Act. A decision to propose only
threatened status would not adequately
reflect the very small population and
habitat sizes of this vole, its history of
rarity and vulnerability, and the
multiplicity of problems that confront it.
For the reasons given below, a critical
habitat designation is not included in
the proposal.

Critical Habitat

Section 4(a)(3) of thé Act, as amended,
requires that to the maximum extent

prudent and determinable, the Secretary .

designate any habitat of a species that is
considered to be critical habitat at the
time the species is determined to be
endangered or threatened. The Service
finds that designation of critical habitat
is not prudent for the Hualapai vole at
this time. Because of the rarity of this
animal, its easily accessible populations,
and the developing curiosity regarding
it, publication of critical habitat
descriptions and maps could be
detrimental. No benefit can be identified
that would outweigh the threats of
vandalism or taking that might result
from such publication. BLM is aware of
the locations of the vole's populations,
has acknowledged the threats to these
populations, and already is actively
considering them during planning.
Should the Service receive additional
information that would warrant

reconsideration of this decision, critical

habitat could be proposed in the future.
Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered

" Species Act include recognition,
‘recovery actions, requirements for
“Federal protection, and prohibitions

against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery
actions be carried out for all listed
species. Such actions are initiated by the
Service following listing. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402 (see revision at 51 FR 19926; June 3,
1986). Section 7(a){4) requires Federal
agencies to confer informally with the
Service on any action that is likely to
jeopardize the continued existence of a
proposed species or result in destruction
or adverse modification of proposed
critical habitat. If a species is listed
subsequently, section 7(a)(2) requires
Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its

critical habitat. If a Federal action may
affect a listed species, the responsible i
Federal agency must enter into formal -

.. consultation with-the Service.

The Hualapai vole is known to occur
primarily on BLM lands. BLM is the

. surface managing agency and would be

subject to Section 7 consultation if any
of its actions may affect the vole. Such

.actions include maintenance of existing

grazing leases and water rights and
development. BLM would be required to

- consider protection of the vole's habitat

while administering such leases, and to
maintain habitat without violating
individual water rights that may exist.
As noted above under “Critical
Habitat,” BLM is aware of the situation
and is giving consideration to the
welfare of the vole.

Section 9 of the Act, and
implementing regulations found at 50
CFR 17.21, set forth a series of general
prohibitions and exceptions that apply
to all endangered wildlife. These
prohibitions, in part, make it illegal for

- any person subject to the jurisdiction of

the United States to take, import or
export, ship in interstate commerce in
the course of commercial activity, or sell
or offer for sale in interstate or foreign
commerce any listed species. It also is
illegal to posess, sell, deliver, carry,
transport, or ship any such wildlife that
has been taken illegally. Certain .
exceptions apply to agents of the
Service and State conservation
agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
endangered wildlife species under ‘
certain circumstances. Regulations
governing permits are at 50 CFR 17.22
and 17.23. Such permits are available for
scientific purposes, to enhance the
propagation or survival of the species,
and/or for incidental take in connection
with otherwise lawful activities. In some
instances, permits may be issued during
a specified period of time to relieve
undue economic hardship that would be
suffered if such relief were not
otherwise available.

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be as accurate and as effective as
possible. Therefore, comments and
suggestions regarding any aspect of this
proposal are hereby solicited from the
public, concerned governmental
agencies, the scientific community,
industry, and other interested parties.
Comments particularly are sought
concerning:

(1) Biological, commercial trade, or

. other relevant data concerning any
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threat (or lack thereof} to the subject
species;

(2) The location of any additional
populations of this species and the
reasons why any habitat should or -
should not be determined to be critical
habitat as provided by section 4 of the
Act;

(3) Additional information concerning
the range and distribution of this
species; and

(4) Current or planned activities in the
involved area and their possible impacts
on the subject species.

Final promulgation of the regulation
on this species will take into
consideration the comments and any
additional information received by the
Service, and such communications may
lead to adoption of a final regulation
that differs from this proposal.

-The Endangered Species Act provides
for a public hearing on this proposal, if
requested. Requests must be filed within
45 days of the date of the proposal: Such~

- requests must be made in writing and
. addressed to the Reglonal Director (see

Assessment, as defined by the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a} of the Endangered Species Act of
1973, as amended. A notice outlining the

Service's reasons for this determination
-was published in the Federal Register on

October 25, 1983 {48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Proposed Regulation Promulgation
PART 17—[AMENDED] -

Accordingly, it is hereby proposed to
amend Part 17, Subchapter B of Chapter
I, Title 50-of the Code of Federal
Regulations, as set forth below:

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884, Pub, ..

- L:94-359, 80 Stat. 911; Pub. L. 95-632, 92 Stat.

3751; Pub. L. 98-159, 93 Stat. 1225; Pub. L. 97~
304,.96 Stat. 1411 (16 US.C. 1531 et seq.)..

T 2 1tis proposed to amend § 17.11{h)
by adding the following, in alphabetical
order under “Mammals,” to the List of
Endangered and Threatened Wildlife:

ADDRESSE ~Mexico, 50 pp.
SSES). . pp §17.11 Endangered and threatened
National _Env;ronmental Policy Act Author wildlife. ,
The Fish and Wildlife Service has The primary author of this proposed oot
determined that an Environmental rule is Alisa M. Shull, Endangered (hy***
Species Vertebrate .
Comamon name Sclentific name Historic range @a,u':gggggd o Saws  Whenlsted g ulos
MAMMALS
Vote, Hualapei - Microtus mexicanys hyalpaiensis ..... US.A, (AZ) Entire. E e NA NA

Dated: November 28, 19886. .
P. Daniel Smith,

Acting Assistaont Secretary for Fish and
Wildlife and Parks.

[FR Doc. 87-63 Files 1-2-87; 8:45 am]
BILLING CODE 4310-55-M -

50 CFR Part 23

Appendices to the Endangered
Species Convention

AGENCY: Fish and Wlldllfe Servwe,
Interior.

SUMMARY: The Convention on
International Trade in Endangered

(CITES) regulates international trade in .
certain animal and plant species, which
are listed in appendices to this treaty.

* The United States, as a Party to CITES,

may propose amendments to the

- appendices for consideration by the
other Parties.

This notice invites comments and

. informations from the public on species

that have been identified as candidates
for U.S. proposals to amend Appendix I
or Il at the next biennial meeting of
Party nations. The meeting is now
planned for July 1987 in Ottawa,

- Ontario, Canada.

DATE: The Service will consider all
comments received by January 30, 1987,
on proposals described in this notice.

ADDRESSES: Please send

. correspondence concerning this notlce
- to the Office of Scientific Authority;

Mail Stop: Room 527, Matomic Building;
U.S. Fish and Wildlife Service;

. -Department of the Interior; Washington,
-- DC 20240, Background materials will be
.available for public inspection from-8:00
*..a.m. to 4:00 p.m., Monday through

- Friday; in Room 537, 1717 H'Street NW,,

Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Dr. Charles W. Dane at the address
given above, or telephone (202) 653
5948.

SUPPLEMENTARY INFORMATION: In its
previous notice-on this subject (51 FR
16082, April 30, 1986) the U.S. Fish and
Wildlife Service {Service) requested
information on plant or animal species
that might lead it to prepare
amendments to listings under CITES for
consideration at the next regular
meeting of the Conference of the Parties.
That notice described the provisions of
CITES for listing species in the

- appendices and set forth information

" requirements for proposals. The. present

notice responds to commeénts and
information received, and describes
tentative U.S. proposals for which the
~ ‘Service seeks addmonal comments and

- information. .

1.'Red-eared slider (Trachemys
(=Pseudemys] scripta elegans)—The
International Wildlife Coalition (IWC}



310

Federal Register / Vol. 52, No. 2 / Monday, January 5, 1987 / Proposed Rules

proposed that this subspecies be
included on Appendix Il of CITES. This
turtle formerly was sold in vast numbers
in pet and department stores in the
United States. In 1975, the U.S. Food and
Drug Administration banned sales of the
turtles due to outbreaks of salmonella
disease caused by the keeping of these
turtles as pets.

Despite a considerable decline in
commercial farming of this subspecies. .
export and sale to foreign countries is
estimated to lie between three and five
million individuals annually. The
proposal from IWC indicates that
100,000 are removed annually from the
wild to provide replenishment of
breeding stock at breeding farms. The
number removed from the wild is
apparently based ona survey of four

farms and an extrapolation based on the

estimated number of farms.

This turtle has a wide range in the
United States, occurring east of the
Pecos and Canadian rivers of New
Mexico through Texas and the south-
eastern United States to the Florida
panhandle and north to Gklahoma, parts
of Kansas, Tennessee and Kentucky.

Little information is available on the
size of populations, but the subspecies:
remains common throughout much of its
range and is only throught to have
decreased in some areas of the -

“southeast (e.g. Louisiana).

Considerable support for this proposal

has been received from environmental

" and humane groups and serveral
individuals including professional
zoologists. Although data are limited,
information is presented to suggest that
populations, at least locally, are
threatened by trade in this subspecies.

The Service is contemplating a
proposal to place this subspecies in
Appendix II because there is a large
international trade in this subspecies,
and because continued trade and
possible expansion of trade may
ultimately threaten itin a significant

“portion of its range. The Service is
especially interested in obtaining '
specific information on any documented’
population declines, on the number of _
farms, and on the actual tdke from the
wild.

2. Fruit bats, Pteropus spemes—Frunt
bats of the genus Pteropus are eaten in
several locations throughout their
geographic range, but particularly on the
islands of Micronesia and Polynesia in
the Pacific. At least one of these species,
P. mariannus, which occurs in the .
Northern Mariana Islands, is reportedly
in precipitous decline due to this traffic
for consumption. About 400 pounds a
month are imported into Guam and

about one quarter to one half of this
total into Saipan in the Commonwealth
of the the Northern Marianas (Payne, N.
1986. The trade in Pacific Fruit Bats.
Traffic Bulletin 8[2):25~27). These
islands, as well as American Samoa, are
politically associated with the United
States, but trade in these animals with
other politically independent areas
constitutes international trade. A total
of 14,250 fruit bats from Palau, Western

- Samoa, Tonga, and Papua New Guinea

were imported in 1984 to Guam, an area
with a human population on the order of
100,000 {op. cit.). Currently, shipments of
fruit bats from the Philippines are also’
entering Guam and dealers in Guam
have expressed interest in obtaining
Pteropus bats from other areas.

The taxonomic status of this group is
unclear, and what is believed to be
Petropus mariannus may contain up to
six races according to some authorities,

" while other authorities treat these races

as distinct species. These bats vary
considerably in size, but are otherwise
quite similar in appearance and
relatively difficult to distinguish from
one another.

Due to the decline of the Mariana fruit -

bat (P. mariannus mariannus) and the
little Mariana fruit bat {P. tokudae), both
taxa has been listed as Endangered
under thé Endangered Species Act of
1973 (49 FR 33885; August 27, 1984). It is
proposed to list all subspecies of P.
mariannus (i.e., P, m. mariannus, P. m.
loochooensis, P. m. paganensis, P. m.
pelewensis,"P. m. ualanus, P. m.
ulthiensis and P. m. yapensis) and P.
tokudae in Appendix I of CITES.

Two species, P. samoensis and P.
tonganus, imported into Guam from
Tonga and Western Samoa, are
exported in large numbers in
international trade and are, therefore,

. proposed for Appendix Il CITES listing.

Due to the difficulty in identifying
species, especxdlly when they are

" imported in frozen blocks, P. insularis,

P. molossinus. P. phaeocephalus, and P.
- pilosus’should be subject to regulahon

" under Article Il 2(b) of CITES in order

that trade in specimens of P. samoensis,

-and P. tonganus can be brought under

effective control.

The Service proposes to monitor the
trade in P. samoensis and P. tonganus
by analyzing the import permits that are
required by the Guam Department of
Agriculture. The Service is especially
interested in obtaining specific
information on population status and
trends of any of these species, especially
those considered for listing in
Appendix 8

/

3. Trumpet pitcher plants, Sarracenia
species and hybrids (Sarraceniaceae)—
At present S. alabamensis subspecies
alabamensis, S. jonesii, and S. oreophila
are listed in Appendix I of CITES.
TRAFFIC (U.S.A.) has compiled
information that suggests the remaining
taxa in the genus {seven species plus S.

-alabamensis subspecies wherryi and at
-least 20 natural hybrids) should be listed

in Appendix II. The genus occurs
primarily in the southeastern United
States, with one species extending north .
along the eastern coastal plain and into
eastern and western Canada. Reasons
for listing the remaining taxa of
Sarracenia are: (1) The great difficulty
in identifying specimens {mainly traded
as rhizomes), as well as, (2) possibilities
of overcollection for international trade
for horticulture, and perhaps, for
pharmaceutical purposes; and (3) the
vulnerability of some of these taxa to
trade because of their limited overall
distributions and/or localized
occurrence in diminishing habitats. The
Service particularly seeks information
on-international trade in the taxa and on
their rarity at the state level

Future Achons

The Service plans to pubhsh a further
Federal Register notice to.announce its
decisions on the species proposals *
discussed above. The U.S. proposals :
must be submiitted to the CITES
Secretary by February 12, 1987, for
consideration at the next regular
meeting of the Conference of the Parties.
For species that occur outside the
United States, the countries of origin
will be contacted before-a decision is
made on submittal of a proposal by the
United States.

Persons having current biological or

_trade information about these species

are invited to contact the Service's

Office of Scientific Authority at the

above address. -
This notice was prepared by Charles

* W:Dane, Chief, Office of Scientific

Authority, under the authority of the -

' 'Endangered Species Act of 1973, 16.
u. S C.1531-43."

List of Sub]ects in 50 CFR bet 23

Endangered and threatened plants,
Endangered and threatened wildlife,
Exports, Fish, Imports, Marine
mammals, Plants (agnculture) Treatles.

Dated: December 23, 1986
Susan Recce, '

Deputy Assistant Secretary for Fish and
Wildlife and Parks. ‘

{FR Doc. 87-75 Filed 1-2-87; 8: 45 am]
BILLING CODE 4310-55-M
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DEPARTMENT OF AGRICULTURE
Office of the Secretary '

Meat Import Limitations; First
Quarterly Estimate

Public Law 88482, enacted August 22
1964, as amended by Pub. L. 96-177
(hereinafter referred to as-the:“Act™),
provides for limiting the quantity of
fresh, chilled, or frozen meat of cattle,
sheep except lambs, and goats (TSUS
106.10, 106.22, and 106.25), and certain
prepared or preserved beef and veal
products (TSUS 107.55, 107.61, and
107.62) which may be imported into the
United States in any calendar year. Such
limitations are to be imposed when the
Secretary of Agriculture estimates that
imports of articles provided for in TSUS
106.10, 106.22, 106.25, 107.55 and 107.62
(hereinafter referred to as “meat -
articles”), in the absence of limitations
under the Act during such calendar year,
would equal or exceed 110 percent of
the estimated aggregate quantity of meat
articles prescribed for calendar year
1987 by subsection 2(c) as adjusted
under subsection 2(d) of the Act: -

In accordance with the requirements .
of the Act, I have made the followmg
estimates:

.1. The estimated aggregate quantity of
meat articles prescribed by subsection
2{c) as adjusted by subsection 2(d} of
the Act for calendar year 1987 is 1, 309

. million pounds.

2. The first quarterly estimate of the
aggregate quanttty of meat-articles
which would, in the absence of
limitations under the Act, be lmported
during calendar year 1987 is 1,400
million pounds.

Done at Washington, DC thxs 30th day of
December, 1986.

Richard E. Lyng,

Secretary.

{FR Doc. 87-32 Filed 1-2-87; 8:45 am]
BILLING CODE 3410-10-M

Commodity Credit Corporationm

MI"( Price Support Program Through
September 30, 1987

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Notice of milk price support
level and Commodity Credit

Corporation purchase prices.

SUMMARY: The level of price support for
.milk containing 3.67 percent milkfat

shall be $11.35 per hundredweight for

the period January 1, 1987, through
September 30,.1987. The prices at which -

butter, cheese and nonfat dry milk will -

. be purchased by the Commodity Credit

Corporation (CCC) in order to-support-
the price of milk at that level are set
forth.

EFFECTIVE DATE: January 1, 1987.

Fbﬂ- FURTHER INFORMATION -CONTACT:. - :
- Indulis Kankitis,-Dairy Division, ASCS-

USDA, 5741 South Building, P.O. Box.
2415, Washington, DC 20013 (202} 447~
3385. .

The Final Regulatory Impact Analysxs
regarding the actions of this Notice of

Determination is available from Charles .

N. Shaw, Dairy/Sweeteners Group, .
ASCS-USDA, P.O. Box 2415,

‘Washington, DC 20013: (202) 447 7601.

SUPPLEMENTARY INFORMATION: This
Notice has been reviewed under USDA
procedures established in accordafice-

with Executive Order 12291 and '
Departmental Regulatlon 1512-1 and has
been classified as “major” since the
provisions of this notice will have an
effect on the economy exceedmg $100
million,

The title and number of the Federal
Assistance Program to which this notice
applies are: Title—Commodity Loans
and Purchases; Number—10.051 as
found in the Catalog of Federal
Domestic Assistance. -

- The Regulatory Flex1b1hty Act is not
applicable to this notice since CCC is-
not required to publish-a notice of
proposed rulemakmg with respect to

level of price support and prices paid to

producers of milk. Section 102 of the
Food Security Act of 1985 (Pub. L. 99-

- '198) (the “1985 Act”) requires that the .

provisions of section 201(d) of the .
Agricultural Act of 1949, as amended,

" (the “1949 Act”) be implemented without
- regard to the provisions requiring notice :

and other public procedures for public
part1c1patton in rulemaking as set forth
in5U.S. C. 553.

This notice is not expected to have
any significant impact on the quality of
the human environment. In addition, this

" action will not adversely affect

environmental factors such as water
quality or air quality. Accordingly,
neither-an Environmental Assessment
nor an Environmental Impact Statement

. is required.

This program/activity is not subject to
the provisions of Executive Order No.
12372 which requires intergovernmental
consultation with State and local

- ‘officials. See the Notice related to 7 CFR

Part 3015, Subpart V, pubhshed at 48 FR

29115 (June 24, 1983).

'.SECI!OI} 201(d) of the 1949 Act’

. provides that, effective for the period
", beginning January 1, 1987, and ending

September 30, 1987, the price of milk

.- shall be suppaorted at a rate equal to -
.$11.35 per hundredweight (cwt.) for milk

contammg 3.67 per centum milkfat. This
is a'reduction in the support price for.
milk which has been $11.60 per
hundredwexght for milk containing 3,67

. 'mllkfat since July 1, 1985.

" CCC supports the price of mllk
through purchases of butter, cheése and .
nonfat dry milk. Section 103 of the 1985
Act prohibits taking the market value of

. whey into consideration in supporting -

the price of milk. therefore, the cheese’ -
prices set forth below do not take into

. account the market value of whey.

_ Determinations

.(~1) The level of support for the period
January 1, 1987, through September 30,

1987, shall be $11.35 per hundredweight - - -
for milk containing 3.67. percent milkfa